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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 447-4443. 
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COURT DECISIONS 


WILEMAN BROS. & ELLIOTT, INC., A California Corp.; KASH, INC., A 
California Corp.; FRANK T. ELLIOTT, JR., d/b/a ELLIOTT FARMS, A 
Sole Proprietorship, Plantiffs vy. CLAYTON K. YEUTTER,” Secretary of 
Agriculture, U.S. Department of Agriculture; CONTROL COMM. OF THE 
CALIFORNIA TREE FRUIT AGREEMENT; NECTARINE 
ADMINISTRATIVE COMM.; U.S. DEPARTMENT OF AGRICULTURE, 
Defendants. 

Docket No. 87-2938. 

DC No. CV-87-392 EDP. 

Filed October 29, 1990. 


Exhaustion of administrative remedies - Injunctive relief. 


Petitioner failed to exhaust its administrative remedies before filing suit relief in federal court. 
Petitioner claimed it should be exempt from the exhaust requirement as it is unable to obtain 
monetary damages at the conclusion of the administrative process. The Ninth Circuit found that 
petitioner is required to exhaust its administrative remedies before the district court can exercise 
subject matter jurisdiction over the case. 


Before: Fletcher, Beezer, and O’Scannlain, Circuit Judges. 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


MEMORANDUM™ 


We are asked to decide whether aggrieved nectarine handlers may seek 
injunctive relief against the Secretary of Agriculture in federal district court 


“Clayton K. Yeutter is substituted for Richard Lyng, Secretary of Agriculture, pursuant to 
Fed. R. App. P. 43(c) (1). 


“This disposition is not appropriate for publication and may not be cited to or by the courts 
of this circuit except as provided by Ninth Circuit Rule 36-3. 





WILEMAN BROS. v. YEUTTER 689 
49 Agric. Dec. 688 


without first exhausting administrative remedies under the Agricultural 
Marketing Agreement Act. 


Appellants are growers and handlers of nectarines subject to the 
Agricultural Marketing Agreement Act of 1937 ("Act"). See 7 U.S.C. §§ 601- 
674. The Act authorizes the Secretary of Agriculture to promulgate marketing 
orders that regulate, among other things, the quality of certain fruits and 
vegetables, the quantity of the commodity which may be shipped to the 
market, and research and development activities. See 7 U.S.C. § 608c(6), (7). 
The Secretary also has power to establish agencies to administer the 
marketing orders covering particular commodities. See 7 U.S.C. § 608c(7) 
(C). 

Pursuant to the Act, the Secretary promulgated the Nectarine Marketing 
Order in 1958, see 7 C.F.R. §§ 916.1-916.356, and established the Nectarine 
Administrative Committee to administer the Nectarine Marketing Order, see 
7 U.S.C. § 608c(7). The Nectarine Administrative Committee has specific 
authority to make and to adopt rules and regulations governing the production 
and quality of nectarines within its jurisdiction. See 7 C.F.R. § 916.30(c). 

The Nectarine Marketing Order is primarily a quality control order. For 
several years the maturity standard for nectarines was determined by U.S. 
Grade No. 1, which required nectarines to be "mature but not soft or overripe 
. . . [with] at least 75 percent of the nectarines in any lot [showing] some 
blushed or red color." After receiving complaints regarding the nectarines’ 
lack of maturity, however, the Nectarine Administrative Committee voted to 
recommend that the seasonal regulations be amended to provide for a higher 
maturity level called the “well-matured" standard, based on a test using a 
spectrum of color chips, ranging from green to yellow. Each variety of 
nectarine is assigned a particular color chip. The correspondence of the color 
of the nectarine to the color chip indicates that the fruit is well-matured. 

The rule specifically provided: 


No handler shall ship: 


1. Any package or container of any variety of 
nectarines unless such nectarines meet the requirements 
of U.S. No. 1 grade: Provided, that maturity shall be 
determined by the application of color standards by 





AGRICULTURAL MARKETING AGREEMENT ACT 


variety or such other tests as determined to be proper by 
the Federal or Federal-State Inspection Service. 


7 CER. § 916.356 (1981). 

On April 20, 1987, appellants filed an administrative petition, pursuant to 
7 US.C. § 608c(15) (A), alleging that the well-matured standard was illegal 
and that they had been unlawfully forced to throw away portions of their 
harvest.2 At the same time, appellants filed an administrative petition 
requesting interim relief under 7 C.F.R. § 900.70, which authorizes suspending 
the enforcement of a challenged marketing order pending the Secretary’s final 
determination of an administrative petition. Appellants’ request for interim 
relief was denied by a departmental Judicial Officer. Their request for an 
expedited hearing in the administrative forum was also denied. 

On July 24, 1987, appellants filed a complaint in the United States District 
Court for the Eastern District of California, alleging, in part, that application 
of the well-matured standard violated their due process rights under the fifth 
amendment. They sought both a declaration that the well-matured standard 
was illegal and a permanent injunction prohibiting the enforcement of the 
standard. Appellants also requested a temporary restraining order. 


Concluding that it lacked subject matter jurisdiction under 7 U.S.C. § 
608c(15) (B), the district court dismissed the complaint on August 7, 1987. 
On August 14, 1987, appellants moved the district court to reconsider its 
order; the court denied the motion on November 5, 1987. 

The appellants timely appealed to this court. We deferred submission of 
the case and ordered the parties to enter into settlement negotiations. The 


"In May 1988, the Secretary amended the Nectarine Marketing Order. The amendment 
specifically details the maturity testing for nectarines and lists the color chip that applies to the 
specific variety of nectarines. 7 C.F.R. § 916.356. Wileman and Kash have filed another 
administrative petition, pursuant to 7 U.S.C. § 608c(15) (A), challenging the Secretary’s 1988 
amendment. That petition is still pending before Administrative Law Judge Dorothea A. Baker. 

On April 6, 1980, appellants filed with this court a motion to take judicial notice of Judge 
Baker’s Preliminary and Tentative Findings of Fact and Conclusion. We grant the motion. 


*Judge Baker subsequently issued a Decision and Order on Wileman and Kash’s 
administrative petition. On June 7, 1989, appellants filed with this court a motion to take judicial 
notice of Judge Baker’s Decision and Order. We grant the motion. Judge Baker found that the 
well-matured standard was illegal under the Act. The decision has been appealed to a Judicial 
Officer. That appeal is apparently still pending. 
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case was submitted on August 22, 1989, however, after the parties failed to 
reach a settlement. 


II 


The primary issue raised in this appeal is whether the district court 
properly concluded that it did not have subject matter jurisdiction to consider 
appellants’ action for injunctive relief. The district court dismissed appellants’ 
action because it determined that appellants had failed to exhaust 
administrative remedies as required by the act. We review a district court’s 
dismissal of an action for lack of subject matter jurisdiction de novo. See 
Clayton v. Republic Airlines, Inc., 716 F.2d 729, 730 (9th Cir. 1983). 

The Act authorizes an aggrieved handler to present an administrative 
petition "stating that any [marketing] order or any provisions of any such order 
or any obligation imposed in connection [with an order] is not in accordance 
with law and praying for a modification thereof or to be exempted therefrom." 
7 US.C. § 608c(15) (A). After the Secretary has rendered a final unfavorable 
decision, handlers may seek judicial review in federal district court. See 7 
U.S.C. § 608c(15) (B); 7 C.F.R. § 900.64(c) ("[NJo decision shall be final for 
the purpose of judicial review except a final decision issued by the Secretary 
pursuant to an appeal by a party to the proceeding."). 

The Act has been interpreted by the Supreme Court as strictly requiring 
that handlers exhaust administrative remedies before seeking judicial review 
in federal courts. In United States v. Ruzicka, 329 U.S. 287 (1946), the 
government had brought an action, pursuant to 7 U.S.C. § 608a(6), for an 
injunction to force milk handlers to pay into a milk fund that was created by 
the Secretary. In the enforcement action, the handlers argued that the 
demand was based upon faulty inspection of their accounts and improper 
testing of their milk and milk products. The Supreme Court held that the 
milk handlers could not raise these defenses in an enforcement proceeding 
because they failed first to present the arguments in a section 608c(15) (A) 
administrative proceeding. Jd. at 294. The Ruzicka Court emphasized that the 
Act should not be interpreted as granting courts "the right to consider 
independently, in a proceeding by the Government for the enforcement of the 
Secretary's order, questions for which Congress explicitly furnished the 
handler an expert forum for contest with ultimate review by a district court." 
Id. at 292. 

Courts have repeatedly applied and extended the Ruzicka holding that 
exhaustion of administrative remedies is required under the Act before judicial 
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review is available. See, e.g., United States v. Riverbend Farms, Inc., 847 F.2d 
553, 559 (9th Cir. 1988) (determining that exhaustion of administrative 
remedies is required before handler may raise affirmative defenses in a civil 
forfeiture action); Rasmussen v. Hardin, 461 F.2d 595, 597 (9th Cir.) (milk 
producers/handlers who had not exhausted administrative review procedures 
could not seek judicial review of order), cert. denied, 409 U.S. 933 (1972); see 
also Block v. Community Nutrition Inst. 467 U.S. 340 (1984) (consumers 
precluded from obtaining judicial review of marketing order because the 
statutory scheme lacks express provision allowing for consumer participation 
in a proceeding). 

We are also mindful of the fact that the exhaustion requirement in this 
case is statutorily provided and not judicially created. Although judicially 
developed exhaustion requirements might be waived for discretionary reasons 
by courts, statutorily created exhaustion requirements bind the parties and the 
courts. "When a statute requires exhaustion, a petitioner’s failure to do so 
deprives this court of jurisdiction. Only if there is no statutory exhaustion 
requirement may we exercise our discretion to apply judicially-developed 
exhaustion rules." Reid v. Engen, 765 F.2d 1457, 1461 (9th Cir. 1985) (citations 
omitted). 

Appellants do not contend that they have exhausted administrative 
remedies. Rather, they argue that the exhaustion requirement should not 
apply to them for various reasons. First, they assert that Ruzicka does not 
apply to the instant case because Ruzicka addressed only the ability of a 
handler to raise affirmative defenses to an enforcement action commenced by 
the government under section 608a(6). Appellants’ narrow reading of Ruzicka, 
however, has been squarely rejected by this court: we have applied Ruzicka’s 
interpretation of the Act’s statutory exhaustion requirement to 
nonenforcement cases. For example, in Rasmussen, we considered whenever 
a milk handler and producer could bring an action in federal district court 
challenging a certain milk order. In affirming the district court’s dismissal of 
the case for failure to exhaust administrative remedies, we noted that "[t]he 
principles of United States v. Ruzicka are controlling. Ruzicka arose in the 
context of an enforcement action under Section 608a, but its principles apply 
with equal force to Rasmussen’s present suit.". Rasmussen, 461 F.2d at 597 
(citations omitted). 

Appellants also argue that Ruzicka is distinguishable from the instant case 
because it did not concern constitutional issues. We find this argument 
unpersuasive. It is clear that Congress authorized the Secretary to review 
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initially all challenges by handlers to marketing orders including those raising 
constitutional concerns. Indeed, the Ruzicka Court observed: 


Congress has provided a special procedure for ascertaining 
whether such an order is or is not in accordance with law. The 
questions are not, or may not be, abstract questions of law. 
Even when they are formulated in constitutional terms, they are 
questions of law arising out of, or entwined with, factors that 
call for understanding of the milk industry. And so Congress 
has provided that the remedy in the first instance must be 
sought from the Secretary of Agriculture. It is on the basis of 
his ruling, and of the elucidation which he would presumably 
give to his ruling, that resort may be had to the courts. 


Ruzicka, 329 U.S. at 294 (emphasis added). Moreover, in Rasmussen, we 
expressly followed Ruzicka, even though the milk producer/handler had 
brought an action alleging, among other things, that a milk marketing order 
violated the handler’s constitutional due process rights. "The [Ruzicka] Court 
also indicated that this administrative remedy should be employed even though 


the matter to be reviewed was essentially a legal or constitutional question." 
Rasmussen, 461 F.2d at 597-98. 

Sound policy reasons underlie the requirement that all substantive matters 
be considered first by the Secretary. "[A] rule permitting handlers to 
challenge [constitutionality] without first exhausting their administrative 
remedies . . . would often deprive the court of the benefit of the views of 
those possessed of day-to-day experience in administering the federal milk- 
marketing program." American Dairy of Evansville, Inc. v. Bergland, 627 F.2d 
1252, 1271 (D.C. Cir. 1980) (Robinson, J., dissenting). Furthermore, a 
handler’s pursuit of its administrative remedies may result in relief on 
nonconstitutional grounds, and thus supports our prudential consideration of 
not reaching constitutional questions unless necessary. See Rosenberg v. Fleuti, 
374 U.S. 449, 451 (1963) (courts have recognized a long established principle 
that questions of constitutionality should not be reached unless such 
adjudication is unavoidable). 

Finally, appellants argue that they should be excused from the exhaustion 
requirement because, even if they were to prevail in the administrative 
proceedings, they could not obtain the monetary damages that they seek. 
Specifically, appellants assert that, unlike the milk handlers in Ruzicka, they 
do not have a fund from which the Secretary could award monetary damages. 
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We have previously indicated, however, that a remedy would be available 
to nonmilk handlers who ultimately prevail in their petitions. In Riverbend we 
noted that "the district court, upon proper application, can shape relief to 
protect the handler’s rights in case any challenge to the marketing order is 
ultimately substantiated." 847 F.2d at 559; see also Navel Orange Admin. 
Comm. v. Exeter Orange Co., 722 F.2d 449, 452 (9th Cir. 1983) ("If the 
ultimate determination of the administrative proceeding, emanating either 
from the Secretary of Agriculture or from the federal courts through the 
statutory right of appeal, should substantiate {appellant’s} challenges to the 
marketing orders, then refund of any assessments found not to have been due 
would be in order."). 

Moreover, we note that courts have refused to open avenues for handlers 
to circumvent the exhaustion requirement. See, e.g. Rasmussen, 461 F.2d at 
600 (noting that if consumers had standing under the Act it would "provide a 
handler with a convenient device for evading the statutory requirement that 
he first exhaust administrative remedies"). Accepting appellants’ argument 
would provide all nonmilk handlers an opportunity to circumvent the 
exhaustion requirement. The Act, expressly and as interpreted by Ruzicka and 
its progeny, precludes the courts from reviewing a handler’s challenge to a 
marketing order until the Secretary has rendered a final decision. Thus, under 
the Act, the Secretary must first review the merits of appellants’ administrative 
petition. If appellants succeed in the administrative proceedings, then, as we 
indicated in Riverbend and Navel Orange, we are satisfied that appropriate 
relief may be fashioned.’ 


"Appellants also alleged that the exhaustion requirement does not apply in the instant case, 
because they were not challenging the marketing order itself; they were rather arguing that the 
well-matured standard was enacted without proper procedure. This argument has become moot 
in light of the Secretary’s publication in 1988 of a rule specifically detailing the well-matured 
standard and listing the particular color chip for specific varieties of nectarines. Appellants do 
not dispute that the Secretary published this final rule in the Federal Register and the Code of 
Federal Regulations following proper rulemaking procedure. 

The government filed with this court a motion to dismiss the appeal, arguing that because 
the Secretary properly published the new 1988 rule, appellants’ appeal was moot. We deny the 
government’s motion. 
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II 


We next consider whether the district court properly denied appellants’ 
request for a preliminary injunction to suspend the application of the well- 
matured standard pending the Secretary’s final determination on the 
administrative petition. The district court concluded that it did not have 
subject matter jurisdiction to consider appellants’ request for interim relief. 

Appellants sought interim relief in an administrative proceeding, pursuant 
to 7 C.F.R. § 900.70. That section provides in part: 


(a) Filing the application. A person who has filed a petition 
pursuant to § 900.52 may by separate application filed with the 
hearing clerk apply to the Secretary or [sic] an order postponing 
the effective date of, or suspending the application of, the 
marketing order or any provision thereof, or any obligation 
imposed in connection therewith, pending final determination of 
the proceeding. 


7 C.F.R. § 900.70. Appellants allege that a Judicial Officer denied appellants’ 
request for interim relief, stating that it was the Secretary’s position not to 
grant interim relief under 7 C.F.R. § 900.70. 

Although we are sympathetic with appellants’ frustration with the 
Secretary, appellants have not demonstrated that an exception to the 
exhaustion requirement exists for questions concerning interim relief. Indeed, 
we have previously observed that a section 608c(15) (A) proceeding is a 
handler’s exclusive course of action. See Pescosolido v. Block, 765 F.2d 827, 
831 (9th Cir. 1985) ("[H])andlers are provided an administrative remedy to 
challenge market orders under 7 U.S.C. § 608c(15) (A). This is their exclusive 
method of redress.") (emphasis in original). We therefore conclude that the 
district court properly dismissed appellants’ action for preliminary injunctive 
relief. 


IV 


Forced as we are to affirm dismissal for failure to exhaust, and despite our 
efforts to induce settlement, we are appalled by the failure of the Secretary to 
deal expeditiously with the substantial grievances alleged in this complaint. 
We have waited in vain since December 12, 1988 for news of a final 
appealable order by the Secretary. We wait no longer. We remand to the 
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district court for determination, under 5 U.S.C. § 706(1), whether the 
Secretary’s action has been "unreasonably delayed," in which case the district 
court shall order the Secretary to expedite final disposition of the 
administrative proceeding in this case. In addition, the district court may wish 
to order the Secretary to advise it promptly of the Secretary’s expected final 
administrative decision date. Any further appeals shall be directed to the 
attention of this panel. 
AFFIRMED IN PART AND REMANDED IN PART. 


SAULSBURY ORCHARDS and ALMOND PROCESSING, INC., Plaintiff v. 
CLAYTON K. YEUTTER,” individually and as SECRETARY of 
AGRICULTURE; JOHN BLOCK, individually and as former SECRETARY 
of AGRICULTURE; THE ALMOND BOARD of CALIFORNIA, an 
administrative agency; PEGGY LEONG, individually and as MANAGER of 
the ALMOND BOARD of CALIFORNIA; PETE YAMAMOTO; ROGER 
BACCIGALUPI; STEVE EASTER; WALT PAYNE; FRANK CLEMENT; 
SAM LEWIS, COL., Defendants. 

No. 87-2955. 

Filed October 29, 1990. 


Exhaustion of administrative remedies - Bivens action and discretionary function. 


Petitioner failed to exhaust administrative remedies before filing suit in federal court. The 
exhaustion requirement is statutorily provided and not judicially created. Consequently, the 
court cannot, in its discretion, allow petitioner to proceed without first exhausting its 
administrative remedies. Board members are entitled to qualified immunity for their 
discretionary actions taken in the course of their business as board members. 


Brian Leighton, Law Firm of Thomas E. Campagne, Fresno, CA, for Plaintiff. 
John F. Daly, Department of Justice, Washington, D.C., for Defendants. 
Betty B. Fletcher, Robert R. Beezer and Diarmuid F. O’Scannlain, Circuit Judges. 


“Clayton K. Yeutter is substituted for Richard Lyng, Secretary of Agriculture, pursuant to 
Fed. R. App. P. 43(c)(1). 
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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


OPINION 


Saulsbury Orchards, an almond handler, brought an action challenging the 
constitutionality of an almond marketing order promulgated by the Secretary 
of Agriculture under the Agricultural Marketing Agreement Act. The district 
court dismissed the complaint for failure to exhaust administrative remedies 
under the Act. 


Congress enacted the Agricultural Marketing Agreement Act ("Act") in 
1937. See 7 U.S.C. §§ 601-674. The Act authorizes the Secretary of 
Agriculture to promulgate marketing orders designed to establish and 
maintain orderly marketing conditions. See 7 U.S.C. § 608c. Marketing 
orders regulate the activities of processors of agricultural commodities, known 
under the Act as "handlers"; such commodities include almonds. The Act 
states that marketing orders may provide for, among other things, "the 
establishment of production research, marketing research and development 
projects designed to . .. promote the marketing, distribution, and consumption 
or efficient production" of the particular commodity with "the expense of such 
projects to be paid from funds collected pursuant to the marketing order." 7 
US.C. § 608c(6)(I). Such projects may provide for “any form of marketing 
promotion including paid advertising." Jd. In addition, with respect to certain 
commodities (including almonds), the projects may provide for "crediting the 
pro rata expense assessment obligations of a handler with all or any portion 
of his direct expenditures for such marketing promotion including paid 
advertising." Id. 

The Secretary promulgated such a marketing order regulating the 
marketing of almonds in California. See 7 C.F.R. §§ 981.1-981.474. Because 
Saulsbury Orchards ("Saulsbury") fits within the Act’s definition of an almond 
handler, see 7 C.F.R. §§ 981.13, 981.16, it is subject to the mandates of this 
order. 

The order establishes the Almond Board of California ("Board") and sets 
forth the procedures for the Board’s operation as well as its powers and 
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responsibilities.’ The order authorizes the Board to recommend to the 
Secretary the level of assessments and to collect any assessments the Secretary 
imposes on the handlers. 

This action represents the second time Saulsbury has been before this 
court to challenge the constitutionality of the order and the assessments 
imposed pursuant to it. The United States initiated the first action in 1986 
when it sought an injunction in federal district court to compel payment of 
some $300,000 in assessments which Saulsbury allegedly owed and had not 
paid to the Board. See 7 U.S.C. § 608a(6). The district court granted 
summary judgment in favor of the government, and ordered Saulsbury to 
comply with the provisions of the marketing order. The court refused to 
entertain Saulsbury’s affirmative defenses concerning the constitutionality of 
the marketing order because it found that Saulsbury had not exhausted its 
administrative remedies. We affirmed the district court judgment. See United 
States v. Saulsbury Orchards & Almond Processing, Inc., No. 86-15076 (9th Cir. 
Aug. 31, 1988) (unpublished memorandum). 

In April 1987, Saulsbury filed an administrative petition challenging the 
order under 7 U.S.C. § 608c(15)(A). The administrative law judge dismissed 
the petition, ruling that the petition failed to comply with procedural 
requirements because of its vagueness and because the constitutional issues 
raised were beyond the proper ambit of the section (15)(A) proceeding. 
Saulsbury appealed to the departmental Judicial Officer from the portion of 
the ALJ’s decision relating to constitutional issues, and also filed an amended 
complaint in an attempt to correct the technical deficiencies.’ 


'The Board is composed of ten members. See 7 C.F.R. § 981.30. Five are nominated by 
almond growers and five by almond handlers. See 7 C.F.R. § 981.31. Within these two 
categories, representation is further allocated among persons affiliated with agricultural 
cooperatives and those who are not. In the California almond industry, one cooperative - the 
California Almond Growers Exchange ("CAGE") - has been responsible for all cooperative 
marketing and has accounted for more than fifty percent of the California almonds marketed. 
CAGE controls six seats on the Almond Board. 


The Judicial Officer’s opinion, issued in February 1988, held that Saulsbury’s administrative 
appeal was moot in light of the amended petition but nonetheless provided guidance to the ALJ 
regarding the scope of constitutional issues that can be addressed in a section 608c(15) (A) 
proceeding. The government moved this court to take judicial notice of the Judicial Officer’s 
order. We grant the government’s motion. 
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Meanwhile, Saulsbury filed a complaint in federal district court for the 
Eastern District of California, again alleging that the order is unconstitutional. 
Specifically, Saulsbury alleged that the order violated its first amendment 
rights by "forcing it to advertise" and that its due process right was violated by 
virtue of CAGE’s control of the Board. The complaint, which names the 
Secretary, the former Secretary, the Board, the Manager of the Board, and six 
members of the Board as defendants, sought declaratory and injunctive relief 
against the defendants in both their official and individual capacities, and 
monetary damages against the defendants in their individual capacities. The 
district court dismissed the action, holding that Saulsbury had failed to exhaust 
its administrative remedies. In particular, the district court relied on the fact 
that Saulsbury had not, as of that time, appealed from the ALJ’s decision, and 
thus, the Secretary had not ruled on the section (15)(A) petition.’ 

Saulsbury timely appealed to this court. We deferred submission of the 
case and ordered the parties to enter into settlement negotiations. The case 
was submitted on August 22, 1989, however, after the parties failed to reach 
a settlement. 


The Act authorizes an aggrieved handler to present an administrative 
petition "stating that any [marketing] order or any provision of any such order 
or any obligation imposed in connection [with an order] is not in accordance 
with law and praying for a modification thereof or to be exempted therefrom." 
7 US.C. § 608c(15)(A). After the Secretary has rendered a final unfavorable 
decision, handlers may seek judicial review in federal district court. See 7 
US.C. § 608c(15)(B); 7 C.F.R. § 900.64(c) ("No decision shall be final for the 
purpose of judicial review except a final decision issued by the Secretary 
pursuant to an appeal by a party to the proceeding."). 

The Act has been interpreted by the Supreme Court as strictly requiring 
that handlers exhaust administrative remedies before seeking judicial review 
in federal courts. In United States v. Ruzicka, 329 U.S. 287 (1946), the 
government had brought an action, pursuant to 7 U.S.C. § 608a(6), for an 


3On June 22, 1990, one year after the last administrative hearing, the ALJ ruled that 
Saulsbury’s first amendment rights had not been violated by the marketing order. The matter 
is now enmeshed in the agency’s appellate process. 
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injunction to force milk handlers to pay into a milk fund that was created by 
the Secretary. 

In the enforcement action, the handlers argued that the demand was based 
upon faulty inspection of their accounts and improper testing of their milk and 
milk products. The Supreme Court held that the milk handlers could not 
raise these defenses in an enforcement proceeding because they failed to first 
present the arguments in a section 608c(15)(A) administrative proceeding. Id. 
at 294. The Ruzicka Court emphasized that the Act should not be interpreted 
as granting courts "the right to consider independently, in a proceeding by the 
Government for the enforcement of the Secretary’s order, questions for which 
Congress explicitly furnished the handler an expert forum for contest with 
ultimate review by a district court." Jd. at 292. 

Courts have repeatedly applied and extended the Ruzicka holding that 
exhaustion of administrative remedies is required under the Act before judicial 
review is available. See, e.g. United States v. Riverbend Farms, Inc., 847 F.2d 
553, 559 (9th Cir. 1988) (determining that exhaustion of administrative 
remedies is required before handler may raise affirmative defenses in a civil 
forfeiture action); Rasmussen v. Hardin, 461 F.2d 595, 597 (9th Cir.) (milk 
producers/handlers who had not exhausted administrative review procedures 
could not seek judicial review of order), cert. denied, 409 U.S. 933 (1972); see 
also Block v. Community Nutrition Inst. 467 U.S. 340 (1984) (consumers 
precluded from obtaining judicial review of marketing order because the 
statutory scheme lacks express provision allowing for consumer participation 
in any proceeding). 

We are also mindful of the fact that the exhaustion requirement in this 
case is statutorily provided and not judicially created. Although judicially 
developed exhaustion requirements might be waived for discretionary reasons 
by courts, statutorily created exhaustion requirements bind the parties and the 
courts. "When a statute requires exhaustion, a petitioner’s failure to do so 
deprives this court of jurisdiction. Only if there is no statutory exhaustion 
requirement may we exercise our discretion to apply judicially-developed 
exhaustion rules." Reid v. Engen, 765 F.2d 1457, 1462 (9th Cir. 1985) (citations 
omitted). 

Saulsbury raises several arguments that Ruzicka and its progeny are 
inapplicable to this action. First, Saulsbury argues that Ruzicka is 
distinguishable because it involved only the assertion of affirmative defenses 
in an enforcement action commenced by the government under section 
608a(6). Saulsbury’s narrow reading of Ruzicka, however, has been squarely 
rejected by this court; we have applied Ruzicka’s interpretation of the Act’s 
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statutory exhaustion requirement to nonenforcement cases. For example, in 
Rasmussen we considered whether a milk handler and producer could bring 
an action in federal district court challenging a certain milk order. In affirming 
the district court’s dismissal of the case for failure to exhaust administrative 
remedies, we noted that "the principles of United States v. Ruzicka are 
controlling. Ruzicka arose in the context of an enforcement action under 
section 608a, but its principles apply with equal force to Rasmussen’s present 
suit." Rasmussen, 461 F.2d at 597 (citations omitted). 

Saulsbury also argues that Ruzicka is distinguishable from the instant case 
because it did not concern constitutional issues. We find this argument 
unpersuasive. It is clear that Congress authorized the Secretary to review 
initially all challenges by handlers to marketing orders, including those raising 
constitutional concerns. Indeed, the Ruzicka Court observed: 


Congress has provided a special procedure for ascertaining whether 
such an order is or is not in accordance with law. The questions are 
not, or may not be, abstract questions of law. Even when they are 
formulated in constitutional terms, they are questions of law arising out 
of, or entwined with, factors that call for understanding of the milk 


industry. And so Congress has provided that the remedy in the first 
instance must be sought from the Secretary of Agriculture. It is on the 
basis of his ruling, and of the elucidation which he would presumably 
give to his ruling, that resort may be had to the courts. 


Ruzicka, 329 U.S. at 294 (emphasis added). Moreover, in Rasmussen, we 
expressly followed Ruzicka, even though the milk producer/handler had 
brought an action alleging, among other things, that a milk marketing order 
violated the handler’s constitutional due process rights. "The [Ruzicka] Court 
also indicated that this administrative remedy should be employed even though 
the matter to be reviewed was essentially a legal or constitutional question." 
Rasmussen, 461 F.2d at 597-98. 

Sound policy reasons underlie the requirement that all matters be 
considered first by the Secretary. "[A] rule permitting handlers to challenge 
[constitutionality] without first exhausting their administrative remedies . . . 
would often deprive the court of the benefit of the views of those possessed 
of day-to-day experience in administering the federal milk-marketing 
program." American Dairy of Evansville, Inc. v. Bergland, 627 F.2d 1252, 1271 
(D.C. Cir. 1980) (Robinson, J., dissenting). Furthermore, a handler’s pursuit 
of its administrative remedies may result in relief on nonconstitutional 
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grounds, and thus would support our prudential consideration of not reaching 
constitutional questions unless necessary. See Rosenberg v. Fleuti, 374 US. 
449, 451 (1963) (courts have recognized a long established principle that 
questions of constitutionality should not be reached unless such adjudication 
is unavoidable). 

Finally, Saulsbury asserts that it should be excused from the exhaustion 
requirement because, even if it were to prevail in the administrative 
proceeding, it could not obtain any monetary damages. Specifically, Saulsbury 
argues that, unlike the milk handlers in Ruzicka, almond handlers do not have 
a fund from which the Secretary could award monetary damages. This 
argument also is the basis for Saulsbury’s assertion that it will suffer 
irreparable harm should we affirm. 

We have previously indicated, however, that a remedy would be available 
to nonmilk handlers who ultimately prevail in their petitions. In Riverbend we 
noted that "the district court, upon proper application can shape relief to 
protect the handler’s rights in case any challenge to the marketing order is 
ultimately substantiated." 847 F.2d at 559; see also Navel Orange Admin. 
Comm. v. Exeter Orange Co., 722 F.2d 449, 452 (9th Cir. 1983) ("If the 
ultimate determination of the administrative proceeding, emanating either 
from the Secretary of Agriculture or from the federal courts through the 
statutory right of appeal, should substantiate [appellant’s] challenges to the 
marketing orders, then refund of any assessments found not to have been due 
would be in order.") 

Moreover, we note that courts have refused to open avenues for handlers 
to circumvent the exhaustion requirement. See, e.g., Rasmussen, 461 F.2d at 
600 (noting that if consumers had standing under the Act it would “provide a 
handler with a convenient device for evading the statutory requirement that 
he first exhaust administrative remedies"). Accepting Saulsbury’s argument 
would provide all nonmilk handlers an opportunity to circumvent the 
exhaustion requirement. The Act, expressly and as interpreted by Ruzicka and 
its progeny, precludes the courts from reviewing a handler’s challenge to a 
marketing order until the Secretary has rendered a final decision. Thus, under 
the Act, the Secretary must first review the merits of Saulsbury’s 
administrative petition. If Saulsbury succeeds in the administrative 
proceedings, then, as we indicated in Riverbend and Navel Orange, we are 
satisfied that appropriate relief may be fashioned. 

Saulsbury also cites several cases in support of its assertion that it should 
not be required to exhaust fully its administrative remedies because the 
remedies in place are inadequate, Saulsbury would suffer irreparable injury, 
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and such exhaustion is futile in this situation. These cases, however, do not 
involve a statutorily mandated requirement of administrative exhaustion. The 
doctrine of administrative exhaustion should be applied with a regard for the 
particular administrative scheme at issue. Weinberger v. Salfi, 422 U.S. 749, 
765 (1975). And where a statute specifically requires exhaustion, it implies 
“something more than simply a codification of the judicially developed 
doctrine of exhaustion, and may not be dispensed with merely by a judicial 
conclusion of futility." Jd. at 766. 

We therefore conclude that the district court properly dismissed 
Saulsbury’s action as against appellees in their official capacities. 


Saulsbury contends that the district court erred in dismissing its Bivens 
actions against the defendants in their individual capacities. See Bivens v. Six 
Unknown Named Agents of the Fed. Bureau of Narcotics, 403 U.S. 388 (1971). 
The district court determined that such actions were barred in light of 
Saulsbury’s failure to exhaust administrative remedies. 

Although we agree with the district court’s ultimate conclusion, we affirm 
on another ground. This court may affirm on a ground not selected by the 
district court "so long as the record fairly supports such an alternative 
disposition of the issue." Fidelity Fin. Corp. v. Federal Home Loan Bank of 
San Francisco, 792 F.2d 1432, 1437 (9th Cir. 1986), cert. denied, 479 U.S. 1064 
(1987). 

Government officials performing discretionary functions are generally 
shielded from liability so long as their conduct "does not violate clearly 
established statutory or constitutional rights of which a reasonable person 
would have known." Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). In 
addition, the defendant must know more than just that a generalized 
constitutional right exists; rather, "the contours of the right must be sufficiently 
clear that a reasonable official would understand that what he is doing violates 
that right." Anderson v. Creighton, 483 U.S. 635, 640 (1987). "In the light of 
pre-existing law the unlawfulness must be apparent." Jd. 

We conclude that the individual defendants are entitled to qualified 
immunity. Even if there is a right to be free of the assessments under the 
almond order, such a right is not so clearly established that defendants should 
reasonably have understood that what they were doing violated that right. We 
note that the statue itself authorizes the assessments and the promotional 
credits. See 7 U.S.C. § 608c(6)(I). Also, we have found no case that 
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concludes that a handler’s first amendment rights were violated by the 
imposition of the assessments which are authorized under the Act. Indeed, 
a Third Circuit case tends to support the government’s contention that 
Saulsbury’s first amendment rights were not violated. See United States v. 
Frame, 885 F.2d 1119, 1129-37 (3rd Cir. 1989) (holding that first amendment 
rights were not violated when the Beef Promotion and Research Act of 1985 
required cattle producers and importers to finance a national beef 
promotional campaign by paying a one dollar assessment for each head of 
cattle), cert. denied, 110 S. Ct. 1168 (1990). Similarly, due process rights have 
been found not to be implicated under the marketing order system; the 
Supreme Court has upheld the constitutionality of the system despite the fact 
that it may produce results with which some growers or handlers will disagree. 
See United States v. Rock Royal Coop. Inc., 307 U.S. 533 (1939). 


IV 


Forced as we are to affirm dismissal for failure to exhaust, and despite our 
efforts to induce settlement, we are appalled by the failure of the Secretary to 
deal expeditiously with the substantial grievances alleged in this complaint. 
We have waited in vain since December 12, 1988 for news of a final 
appealable order by the Secretary. We wait no longer. We remand to the 
district court for determination, under 5 U.S.C. § 706(1), whether the 
Secretary’s action has been “unreasonably delayed," in which case the district 
court shall order the Secretary to expedite final disposition of the 
administrative proceeding in this case. In addition, the district court may wish 
to order the Secretary to advise it promptly of the Secretary’s expected final 
administrative decision date. Any further appeals shall be directed to the 
attention of this panel. 

AFFIRMED IN PART AND REMANDED IN PART. 


“Because we conclude that the individual defendants are entitled to qualified immunity, we 
do not reach the question of whether the Act provides a comprehensive remedial scheme. See 
Bush v. Lucas, 462 U.S. 367 (1983) (the existence of a comprehensive remedial scheme provided 
by Congress is a "special factor" that counsels hesitation in creating Bivens causes of action). 
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In re; WILEMAN BROS. and ELLIOTT, INC., and KASH, 
CALIFORNIA CORPORATION. 

AMA Docket Nos. F&V 916-1, 917-3, 916-2, 917-2 (WILEMAN J). 
AND 

In re: WILEMAN BROS. and ELLIOTT, INC., and KASH, INC. 
AMA Docket Nos. F&V 916-3, 917-4 (WILEMAN ID). 

Decision and Order as to Wileman I filed July 9, 1990. 


Scope of inquiry - Monetary damages not allowed - Notice and comment requirements - 
Maturity regulations valid - Use of legislative history - Maturity level and color chip 
designations discussed - Use of clarifying information - Inspection requirements - Federal 
Advisory Committee Act is inapplicable. 


The Judicial Officer reversed the initial Decision and Order by Judge Baker (ALJ) under the 
Federal Marketing Orders Regulating the Handling of Nectarines Grown in California and Fresh 
Pears, Plums, and Peaches Grown in California. The ALJ held that the obligations imposed 
against petitioners under the Orders were not in accordance with Jaw, in a number of respects, 
and that a further hearing should be held to determine petitioners’ damages. The Judicial 
Officer held that the Act limits the scope of inquiry in this proceeding to the matters raised in 
the petitions filed by petitioners, and does not permit a review of discretionary determinations 
as to a particular lot of fruit or an award of monetary damages. The ALJ correctly held that the 
Secretary's budgetary approval of Committee advertising expenses is not subject to APA notice 
and comment requirements, but incorrectly ordered a return of that portion of the assessments 
used to pay the CIFA staff (the employees of the Nectarine and Plum Committees). The 
Secretary’s maturity regulations are valid and were properly interpreted and applied. The 
Secretary’s regulations, as amended in 1980, established a "higher" maturity level (a/k/a "well- 
matured"). It is appropriate to consider all of the legislative history in the rulemaking records 
before the Secretary. The regulations should be construed, insofar as possible, in accordance 
with the Secretary’s intent. The contemporaneous and settled administrative construction is 
entitled to considerable weight. When a regulation is amended, it should be presumed that the 
amendment intended to make a change, and the amendatory language should be construed, 
insofar as possible, to effectuate the Secretary’s intent in making that change. Changes in color 
chip designations for a particular variety did not change the "law," and were not subject to the 
rulemaking requirements of the Administrative Procedure Act. An agency may, without any 
admission of prior error, propose clarifying amendments to statutes or regulations, or engage 
in notice-and-comment rulemaking to gain information or eliminate controversy, even though 
such actions are not required. The "higher" maturity standard (a/k/a "well-matured") is not too 
vague. The Secretary intended for the Committees and Maturity Subcommittees to make 
changes in test levels to effectuate the Secretary’s higher maturity standard, subject to the 
Secretary’s right to disapprove of any action, and that delegation was valid. Regulatory schemes, 
which incorporate industry committees to assist the government in carrying out regulations, have 
long been upheld. The maturity requirements are not arbitrary and capricious. Even if the Act 
permitted review in a § 8c(15)(a) proceeding of discretionary determinations as to a particular 
lot of fruit, the determinations relevant here were in accordance with law. A handler is required 
to make all of the fruit reasonably accessible for sampling or inspection by the Federal-State 
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Inspector. The Federal Advisory Committee Act is not applicable to the Committees 
administering the Marketing Order Programs. 

Gregory Cooper, for Respondent. 

Thomas E. Campagne & Clifford C. Kemper, Fresno, CA, for Petitioners. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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of Discretionary Determinations as to a Particular Lot of 
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. The Act Does Not Authorize the Award of Monetary 
Damages 


The ALJ Correctly Held That the Secretarys Budgetary 
Approval of Committee Advertising Expenses Is Not Subject to 
APA Notice and Comment Requirements, but Incorrectly 
Ordered a Return of That Portion of the Assessments Used to 
Pay the CTFA Staff (the Employees of the Nectarine and Plum 
Committees) 


The Secretary's Maturity Regulations Are Valid and Were 
Properly Interpreted and Applied 


. The Secretary’s Regulations, as Amended in 1980, Established 
a "Higher" Maturity Level (a/k/a "Well-Matured") 


. There Is No Difference Between the "Higher" Maturity Standard 
and the "Well-Matured" Standard 


. Changes in Color Chip Designations for a Particular Variety 
Did Not Change the "Law," and Were Not Subject to the 
Rulemaking Requirements of the Administrative Procedure 


. The "Higher" Maturity Standard (a/k/a "Well-Matured") Is Not 
Too Vague 


. The Secretary Intended for the Committees and Maturity 
Subcommittees to Make Changes in Test Levels to Effectuate 
the Secretary's Higher Maturity Standard, Subject to the 
Secretary's Right to Disapprove of Any Action, and That 
Delegation Was Valid 


. The Maturity Requirements Are Not Arbitrary and 
Capricious 


. Assuming, Arguendo, That the Act Permits Review in a § 
8c(15)(A) Proceeding of Discretionary Determinations as to a 
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Particular Lot of Fruit, the Determinations Relevant Here Were 
in Accordance with Law 


V. The Federal Advisory Committee Act Is Not Applicable to the 
Committees Administering the Marketing Order Programs 


Preliminary Statement 


This is a proceeding instituted by petitions filed pursuant to § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937 (the "Act"), as amended 
(7 U.S.C. § 608c(15)(A)), relating to the Federal Marketing Orders 
Regulating the Handling of Nectarines Grown in California (7 C.F.R. Part 
916) and Fresh Pears, Plums, and Peaches Grown in California (7 C.F.R. Part 
917).’ 

On May 19, 1989, Administrative Law Judge Dorothea A. Baker (ALJ) 
filed an Initial Decision and Order, in which her order states (Initial Decision 
at 398-400): 


The Petitioners, Wileman Bros. & Elliott, Inc., and Kash, Inc., a 
California Corporation, have a just cause and have shown in this 
proceeding that they have suffered financial injury from the invalid 
operation of certain provisions of Orders Nos. 916 and 917, as more 
fully set forth herein. The amount of recovery shall be determined in 
a subsequent hearing for that purpose. 


The amount which the Petitioners are entitled to recover shall be 
determined by application of the following rulings, based upon this 
adjudicatory proceeding: 


(1) The Petitioners have been denied due process of law because 
the "Rules of Practice Governing Procedures on Petitions to Modify or 
To Be Exempted From Marketing Orders"; the Secretary's summary 


‘See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 





WILEMAN BROS., et al. 709 
49 Agric. Dec. 705 


denial of Interim Relief; and, other bureaucratic matters, do not afford 
to Petitioners any timely or effective relief. 


(2) To the extent that a portion of the disputed assessments are 
used to finance the California Tree Fruit Agreement, the Petitioners 
are entitled to a return thereof inasmuch as the California Tree Fruit 
Agreement is an entity which has never been delegated authority by the 
Secretary of Agriculture pursuant to the Administrative Procedure Act 
and the authority of the California Tree Fruit Agreement has never 
been published in the Federal Register for notice and comment. 


(3) As applied to these Petitioners, the maturity tests and/or 
"color standards," and the procedure in determining said maturity tests 
and/or color standards, and the procedure utilized in requests for 
changes or variances to the maturity tests constitute an unlawful 
delegation of authority and, even if there were some form of delegated 
authority, such actions are lacking in validity and are not in accordance 
with law, including the Administrative Procedure Act. 


(4) Neither the Nectarine Administrative Committee, the 
Nectarine Maturity Subcommittee, the Plum Commodity Committee, 
the Plum Maturity Subcommittee, the California Tree Fruit Agreement, 
nor the Federal-State Inspection Service has been delegated proper 
authority by the Secretary of Agriculture to enact "rules" except those 
rules required to carry out the ministerial and administrative functions 
of those Committees. The establishing and enforcing of color 
standards through use of color chips and other tests are not ministerial 
and administrative functions of those Committees, but rather 
substantive rules. Thus, the establishment of those maturity standards 
by the above are not in accordance with law, and are void. 


(5) Even though the color chips and other tests ostensibly 
became the "law," such standards are unenforceable and are null and 
void. Those imposing such restrictions on Petitioners abused their 
discretion and acted arbitrarily and capriciously. 


(6) The Petitioners, through assessments, imposed by the 
Secretary, are forced to engage in expressions of speech and 
communicative acts, in the form of advertising, promotion, market 
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development and research with which they do not agree. As such, the 
Petitioners are compelled to subscribe to ideologies and economic 
philosophies which are in disagreement with Petitioners’ beliefs but 
which advance the beliefs of the Secretary who approves thereof. 
However, based on the current law, First Amendment infringement has 
not been found in this proceeding although it is not beyond my 
expectations that a Federal Court may so do. 


(7) The Petitioners have preserved their rights to claim attorneys 
fees, costs, and expenses under the Equal Access to Justice Act, 28 
U.S.C. section 2412. 


The ALJ’s conclusions as to the "assessment" issue (Initial Decision at 
338-44) agree with the respondent’s arguments, i.e., that the “challenge of 
Petitioners to the collection of assessments ... has no legal basis" (Initial 
Decision at 344). Nonetheless, her order contains {2 as to assessments, 
quoted above, partially in petitioners’ favor. 

The ALJ ruled against petitioners’ claim that the referendum conducted 
by the Secretary in 1987, to determine whether producers favored 


continuation of the Marketing Order programs, was not properly conducted, 
and no appeal was filed by petitioners as to that issue. Hence the referendum 
issue is no longer an issue in this case. 

The ALJ further held that the Nectarine and Plum Committees and 
Maturity Subcommittees, the California Tree Fruit Agreement, and the 
Federal-State Inspection Service violated the Federal Advisory Committee Act 
(Pub. L. No. 92-463, 86 Stat. 770 (1972), as amended, reprinted in 5 U.S.C. 
app. at 1175 (1988)), by not holding public meetings, after notice (Initial 
Decision at 373-81). 

On June 30, 1989, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)? On April 2, 


The term "Secretary," as used herein, refers to the Secretary or to any person delegated 
authority to act for the Secretary. 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 

(continued...) 
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1990, petitioners filed a cross-appeal as to the ALJ’s determination that the 
Secretary’s approval of the Committees’ generic advertising budgets is not 
subject to the requirements of the Administrative Procedure Act. On April 
23, 1990, the case was referred to the Judicial Officer for decision. 

Fifty-one handlers of California plums and/or nectarines, who state that 
they represent 45 percent of the plums and nectarines regulated by Federal 
Marketing Orders 916 and 917, filed a brief in support of respondent’s 
position on appeal. 

For the reasons set forth below, I find no merit in petitioners’ contentions 
and, therefore, I am dismissing the petitions. 


Provisions of the Statute 


The following provisions of the Agricultural Marketing Agreement Act of 
1937, as amended, set forth the statutory scheme relevant here (7 U.S.C. §§ 
(16), 610(b) (emphasis added)): 


§ 602. Declaration of policy; establishment of price basing period; 
marketing standards; orderly supply flow; circumstances for 
continued regulation 


It is declared to be the policy of Congress-- 


(1) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and maintain 
such orderly marketing conditions for agricultural commodities in 
interstate commerce as will establish, as the prices to farmers, parity 
prices as defined by section 1301(a)(1) of this title. 


(2) To protect the interest of the consumer by (a) approaching the 
level of prices which it is declared to be the policy of Congress to 
establish in subsection (1) of this section by gradual correction of the 


4(...continued) 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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current level at as rapid a rate as the Secretary of Agriculture deems 
to be in the public interest and feasible in view of the current 
consumptive demand in domestic and foreign markets, and (b) 
authorizing no action under this chapter which has for its purpose the 
maintenance of prices to farmers above the level which it is declared 
to be the policy of Congress to establish in subsection (1) of this 
section. 


(3) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and maintain 
such production research, marketing research, and development 
projects provided in section 608c(6)(I) of this title, such container and 
pack requirements provided in section 608c(6)(H) of this title, such 
minimum standards of quality and maturity and such grading and 
inspection requirements for agricultural commodities enumerated in 
section 608c(2) of this title [which includes fruits], other than milk and 
its products, in interstate commerce as will effectuate such orderly 
marketing of such agricultural commodities as will be in the public 
interest. 


§ 608c. Orders regulating handling of commodity 
(1) Issuance by Secretary 


The Secretary of Agriculture shall, subject to the provisions of this 
section, issue, and from time to time amend, orders applicable to 
processors, associations of producers, and others engaged in the 
handling of any agricultural commodity or product thereof specified in 
subsection (2) of this section. Such persons are referred to in this 
chapter as "handlers." Such orders shall regulate, in the manner 
hereinafter in this section provided, only such handling of such 
agricultural commodity, or product thereof, as is in the current of 
interstate or foreign commerce, or which directly burdens, obstructs, or 
affects, interstate or foreign commerce in such commodity or product 
thereof. 
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(2) Commodities to which applicable; single commodities and 
separate agricultural commodities 


Orders issued pursuant to this section shall be applicable only to (A) 
the following agricultural commodities and the products thereof (except 
canned or frozen pears, grapefruit, cherries, apples, or cranberries, the 
products of naval stores, and the products of honeybees), or to any 
regional, or market classification of any such commodity or product: 
Milk, fruits (including filberts, almonds, pecans, and walnuts but not 
including apples, other than apples produced in the States of 
Washington, Oregon, Idaho, New York, Michigan, Maryland, New 
Jersey, Indiana, California, Maine, Vermont, New Hampshire, Rhode 
Island, Massachusetts, Connecticut, Colorado, Utah, New Mexico, 
Illinois, and Ohio, and not including fruits for canning or freezing other 
than pears, olives, grapefruit, cherries, cranberries, and apples 
produced in the States named above except Washington, Oregon, and 
Idaho), tobacco, vegetables (not including vegetables, other than 
asparagus, for canning or freezing and not including potatoes for 
canning, freezing, or other processing), hops, honeybees, and naval 
stores as included in the Naval Stores Act [7 U.S.C. 91 et seq.] and 
standards established thereunder (including refined or partially refined 
oleoresin). . . . 


(3) Notice and hearing 


Whenever the Secretary of Agriculture has reason to believe that 
the issuance of an order will tend to effectuate the declared policy of 
this chapter with respect to any commodity or product thereof specified 
in subsection (2) of this section [which includes fruits], he shall give 
due notice of and an opportunity for a hearing upon a proposed order. 


(4) Finding and issuance of order 


After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing (in addition to such other 
findings as may be specifically required by this section) that the 
issuance of such order and all of the terms and conditions thereof will 
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tend to effectuate the declared policy of this chapter with respect to 
such commodity. 


(6) Other commodities; terms and conditions of orders 


In the case of the agricultural commodities and the products 
thereof, other than milk and its products, specified in subsection (2) of 
this section [including fruits] orders issued pursuant to this section shall 
contain one or more of the following terms and conditions, and (except 
as provided in subsection (7) of this section), no others: 


(A) Limiting, or providing methods for the limitation of, the total 
quantity of any such commodity or product, or of any grade, size, or 
quality thereof, produced during any specified period or periods, which 
may be marketed in or transported to any or all markets in the current 
of interstate or foreign commerce or so as directly to burden, obstruct, 
or affect interstate or foreign commerce in such commodity or product 
thereof, during any specified period or periods by all handlers thereof. 


(1) Establishing or providing for the establishment of production 
research, marketing research and development projects designed to 
assist, improve, or promote the marketing, distribution, and 
consumption or efficient production of any such commodity or product, 
the expense of such projects to be paid from funds collected pursuant 
to the marketing order: Provided, That with respect to orders applicable 
to... plums [or] nectarines, . . . such projects may provide for any form 
of marketing promotion including paid advertising and with respect to 
almonds, filberts (otherwise known as hazelnuts), raisins, walnuts, 
olives, and Florida Indian River grapefruit may provide for crediting 
the pro rata expense assessment obligations of a handler with all or any 
portion of his direct expenditures for such marketing promotion 
including paid advertising as may be authorized by the order. . . . 
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(7) Terms common to all orders 


In the case of the agricultural commodities and the products thereof 
specified in subsection (2) of this section orders shall contain one or 
more of the following terms and conditions: 


(C) Providing for the selection by the Secretary of Agriculture, or 
a method for the selection, of an agency or agencies and defining their 
powers and duties, which shall include only the powers: 


(i) To administer such order in accordance with its terms and 
provisions; 


(ii) To make rules and regulations to effectuate the terms and 
provisions of such order, 


(iii) To receive, investigate, and report to the Secretary of 
Agriculture complaints of violations of such order; and 


(iv) To recommend to the Secretary of Agriculture amendments 
to such order. 


(D) Incidental to, and not inconsistent with, the terms and 
conditions specified in subsections (5) to (7) of this section and 
necessary to effectuate the other provisions of such order. 


(9) Orders with or without marketing agreement 


Any order issued pursuant to this section shall become effective in 
the event that, notwithstanding the refusal or failure of handlers 
(excluding cooperative associations of producers who are not engaged 
in processing, distributing, or shipping the commodity or product 
thereof covered by such order) of more than 50 per centum of the 
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volume of the commodity or product thereof (except that as to citrus 
fruits produced in any area producing what is known as California 
citrus fruits said per centum shall be 80 per centum) covered by such 
order which is produced or marketed within the production or 
marketing area defined in such order to sign a marketing agreement 
relating to such commodity or product thereof, on which a hearing has 
been held, the Secretary of Agriculture determines: 


(A) That the refusal or failure to sign a marketing agreement 
(upon which a hearing has been held) by the handlers (excluding 
cooperative associations of producers who are not engaged in 
processing, distributing, or shipping the commodity or product thereof 
covered by such order) of more than 50 per centum of the volume of 
the commodity or product thereof (except that as to citrus fruits 
produced in any area producing what is known as California citrus 
fruits said per centum shall be 80 per centum) specified therein which 
is produced or marketed within the production or marketing area 
specified therein tends to prevent the effectuation of the declared 
policy of this chapter with respect to such commodity or product, and 


(B) That the issuance of such order is the only practical means 
of advancing the interests of the producers of such commodity pursuant 
to the declared policy, and is approved or favored: 


(i) By at least two-thirds of the producers (except that as to 
citrus fruits produced in any area producing what is known as 
California citrus fruits said order must be approved or favored 
by three-fourths of the producers) who, during a representative 
period determined by the Secretary, have been engaged, within 
the production area specified in such marketing agreement or 
order, in the production for market of the commodity specified 
therein, or who, during such representative period, have been 
engaged in the production of such commodity for sale in the 
marketing area specified in such marketing agreement, or order, 
or 


(ii) By producers who, during such representative period, 
have produced for market at least two-thirds of the volume of 
such commodity produced for market within the production area 
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specified in such marketing agreement or order, or who, during 
such representative period, have produced at least two-thirds of 
the volume of such commodity sold within the marketing area 
specified in such marketing agreement or order. 


(12) Approval of cooperative association as approval of producers 


Whenever, pursuant to the provisions of this section, the Secretary 
is required to determine the approval or disapproval of producers with 
respect to the issuance of any order, or any term or condition thereof, 
or the termination thereof, the Secretary shall consider the approval or 
disapproval by any cooperative association of producers, bona fide 
engaged in marketing the commodity or product thereof covered by 
such order, or in rendering services for or advancing the interests of 
the producers of such commodity, as the approval or disapproval of the 
producers who are members of, stockholders in, or under contract with, 
such cooperative association of producers. 


(14) Violation of order; penalty 


Any handler subject to an order issued under this section, or any 
officer, director, agent, or employee of such handler, who violates any 
provision of such order (other than a provision calling for payment of 
a pro rata share of expenses) shall, on conviction, be fined not less than 
$50 or more than $500 for each such violation, and each day during 
which such violation continues shall be deemed a separate violation: 
Provided, That if the court finds that a petition pursuant to subsection 
(15) of this section was filed and prosecuted by the defendant in good 
faith and not for delay, no penalty shall be imposed under this 
subsection for such violations as occurred between the date upon which 
the defendant’s petition was filed with the Secretary and the date upon 
which notice of the Secretary's ruling thereon was given to the 
defendant in accordance with regulations prescribed pursuant to 
subsection (15) of this section. 
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(15) Petition by handler for modification of order or exemption; 
court review of ruling of Secretary 


(A) Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such order or any 
provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with 
regulations made by the Secretary of Agriculture, with the approval of 
the President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance 
with law. 


(B) The District Courts of the United States in any district in 
which such handler is an inhabitant, or has his principal place of 
business, are vested with jurisdiction in equity to review such ruling, 
provided a bill in equity for that purpose is filed within twenty days 
from the date of the entry of such ruling. Service of process in such 
proceedings may be had upon the Secretary by delivering to him a copy 
of the bill of complaint. If the court determines that such ruling is not 
in accordance with law, it shall remand such proceedings to the 
Secretary with directions either (1) to make such ruling as the court 
shall determine to be in accordance with law, or (2) to take such 
further proceedings as, in its opinion, the law requires. The pendency 
of proceedings instituted pursuant to this subsection (15) shall not 
impede, hinder, or delay the United States or the Secretary of 
Agriculture from obtaining relief pursuant to section 608a(6) of this 
title. Any proceedings brought pursuant to section 608a(6) of this title 
(except where brought by way of counterclaim in proceedings instituted 
pursuant to this subsection (15)) shall abate whenever a final decree 
has been rendered in proceedings between the same parties, and 
covering the same subject matter, instituted pursuant to this subsection 


(15). 
(16) Termination of orders and marketing agreements 


(A) The Secretary of Agriculture shall, whenever he finds that 
any order issued under this section, or any provision thereof, obstructs 
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or does not tend to effectuate the declared policy of this chapter, 
terminate or suspend the operation of such order or such provision 
thereof. 


(B) The Secretary shall terminate any marketing agreement 
entered into under section 608b of this title, or order issued under this 
section, at the end of the then current marketing period for such 
commodity, specified in such marketing agreement or order, whenever 
he finds that such termination is favored by a majority of the producers 
who, during a representative period determined by the Secretary, have 
been engaged in the production for market of the commodity specified 
in such marketing agreement or order, within the production area 
specified in such marketing agreement or order, or who, during such 
representative period, have been engaged in the production of such 
commodity for sale within the marketing area specified in such 
marketing agreement or order: Provided, That such majority have, 
during such representative period, produced for market more than 50 
per centum of the volume of such commodity produced for market 
within the production area specified in such marketing agreement or 
order, or have, during such representative period, produced more than 
50 per centum of the volume of such commodity sold in the marketing 
area specified in such marketing agreement or order, but such 
termination shall be effective only if announced on or before such date 
(prior to the end of the then current marketing period) as may be 
specified in such marketing agreement or order. 


(C) The termination or suspension of any order or amendment 
thereto or provision thereof, shall not be considered an order within 
the meaning of this section. 


§ 610. Administration 


(b) State and local committees or associations of producers; 
handlers’ share of expenses of authority or agency 
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(1) The Secretary of Agriculture is authorized to establish, for 
the more effective administration of the functions vested in him by this 
chapter, State and local committees, or associations of producers, and 
to permit cooperative associations of producers, when in his judgment 
they are qualified to do so, to act as agents of their members and 
patrons in connection with the distribution of payments authorized to 
be made under section 608 of this title. The Secretary, in the 
administration of this chapter, shall accord such recognition and 
encouragement to producer-owned and producer-controlled cooperative 
associations as will be in harmony with the policy toward cooperative 
associations set forth in existing Acts of Congress, and as will tend to 
promote efficient methods of marketing and distribution. 


(2)(i) .... 


(ii) | Each order relating to any other commodity [i.e., other than 
milk] or product issued by the Secretary under this chapter shall 
provide that each handler subject thereto shall pay to any authority or 
agency established under such order such handler’s pro rata share (as 
approved by the Secretary) of such expenses as the Secretary may find are 
reasonable and are likely to be incurred by such authority or agency, 
during any period specified by him, for such purposes as the Secretary 
may, pursuant to such order, determine to be appropriate, and for the 
maintenance and functioning of such authority or agency, other than 
expenses incurred in receiving, handling, holding, or disposing of any 
quantity of a commodity received, handled, held, or disposed of by such 
authority or agency for the benefit or account of persons other than 
handlers subject to such order.... The payment of assessments for 
the maintenance and functioning of such authority or agency, as 
provided for herein, may be required under a marketing agreement or 
marketing order throughout the period the marketing agreement or 
order is in effect and irrespective of whether particular provisions 
thereof are suspended or become inoperative. 


(iii) Any authority or agency established under an order may 
maintain in its own name, or in the name of its members, a suit against 
any handler subject to an order for the collection of such handler’s pro 
rata share of expenses. The several district courts of the United States 
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are vested with jurisdiction to entertain such suits regardless of the 
amount in controversy. 


RELEVANT PROVISIONS OF THE NECTARINE ORDER AND REGULATIONS 


The following are pertinent provisions (emphasis added): 


Nectarines Grown in California (7 C.F.R. Part 916) 


§ 916.8 Committee. 


"Committee" means the Nectarine Administrative Committee 
established pursuant to § 916.20. 


§ 916.20 Establishment and membership. 


There is hereby established a Nectarine Administrative Committee 
consisting of eight members, each of whom shall have an alternate who 
shall have the same qualifications as the member for whom he is an 
alternate. The members and their alternates shall be growers or 
employees of growers. Five of the members and their respective 
alternates shall be producers of nectarines in District 1. One member 
and his alternate shall be producers of nectarines in District 2; one of 
the members and his alternate shall be producers of nectarines in 
District 3; and one member and his alternate shall be producers of 
nectarines in District 4. 


§ 916.21 Term of office. 


The term of office of each member and alternate member of the 
committee shall be for 2 years beginning on March 1 of an odd 
numbered year and ending on the last day of February of an odd 
numbered year. Members and alternate members shall serve in such 
capacities for the portion of the term of office for which they are 
selected and have qualified and until their respective successors are 
selected and have qualified. 
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§ 916.22 Nomination. 


(b) | Successor members. (1) The committee shall hold or cause 
to be held, not later than February 15 of each odd numbered year, a 
meeting or meetings of growers in each district for the purpose of 
designating nominees for successor members and alternate members 
of the committee. These meetings shall be supervised by the 
committee which shall prescribe such procedure as shall be reasonable 
and fair to all persons concerned. 


(2) | Only growers who are present at such nomination meetings, 
or represented at such meetings by duly authorized employees, may 
participate in the nomination and election of nominees for members 
and their alternates. 


(3) A particular grower, including employees of such grower, 


shall be eligible for membership as principal or alternate to fill only 
one position on the committee. 


§ 916.30 Powers. 
The committee shall have the following powers: 


(a) To administer the provisions of this part in accordance with its 
terms; 


(b) To receive, investigate, and report to the Secretary 
complaints of violations of the provisions of this part; 


(c) To make and adopt rules and regulations to effectuate the 
terms and provisions of this part; and 


(d) To recommend to the Secretary amendments to this part. 
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§ 916.31 Duties. 
The committee shall have, among others, the following duties: 


(a) To select a chairman and such other officers as may be 
necessary, and to define the duties of such officers; 


(b) To appoint such employees, agents, and representatives as it 
may deem necessary, and to determine compensation and to define the 
duties of each; 


(c) To submit to the Secretary as soon as practicable after the 
beginning of each fiscal period a budget for such fiscal period, including 
a report in explanation of the items appearing therein and a 
recommendation as to the rate of assessment for such period; 


(d) To keep minutes, books, and records which will reflect all of 
the acts and transactions of the committee and which shall be subject 
to examination by the Secretary; 


(e) Toprepare periodic statements of the financial operations of 
the committee and to make copies of each such statement available to 
growers and handlers for examination at the office of the committee; 


(f) To cause its books to be audited by a competent public 
accountant at least once each fiscal year and at such times as the 
Secretary may request; 


(g) | Toact as intermediary between the Secretary and any grower 
or handler; 


(h) To investigate and assemble data on the growing, handling, 
and marketing conditions with respect to nectarines; 


(i) To submit to the Secretary the same notice of meetings of the 
committee as is given to its members; 


(j) To submit to the Secretary such available information as he may 
request; 
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(k) To investigate compliance with the Provisions of this part; 


(2) With the approval of the Secretary, to redefine the districts into 
which the production area is divided and to reapportion the 
representation of any district on the committee: Provided, That any 
such changes shall reflect, insofar as practicable, shifts in nectarine 
production within the districts and the production area. 


§ 916.40 Expenses. 


The committee is authorized to incur such expenses as the Secretary 
finds are reasonable and likely to be incurred by the committee for its 
maintenance and functioning and to enable it to exercise its powers and 
perform its duties in accordance with the provisions of this part. The 
funds to cover such expense shall be acquired in the manner prescribed 
in § 916.41. 


§ 916.41 Assessments. 


(a) As his pro rata share of the expenses which the Secretary finds 
are reasonable and likely to be incurred by the committee during a fiscal 
period, each person who first handles nectarines during such period shall 
pay to the committee, upon demand, assessments on all nectarines so 
handled. The payment of assessments for the maintenance and 
functioning of the committee may be required under this part 
throughout the period it is in effect irrespective of whether particular 
provisions thereof are suspended or become inoperative. 


(b) The Secretary shall fix the rate of assessment to be paid by 
each such person during a fiscal period in an amount designed to secure 
sufficient funds to cover the expenses which may be incurred during such 
period and to accumulate and maintain a reserve fund equal to 
approximately one fiscal period’s expenses. At any time during or after 
the fiscal period, the Secretary may increase the rate of assessment in 
order to secure sufficient funds to cover any later finding by the 
Secretary relative to the expenses which may be incurred. Such 
increase shall be applied to all nectarines handled during the applicable 
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fiscal period. In order to provide funds for the administration of the 
provisions of this part during the first part of a fiscal period before 
sufficient operating income is available from assessments on the current 
year’s shipments, the committee may accept the payment of 
assessments in advance, and may also borrow money for such purposes. 


§ 916.42 Accounting. 


(a) 


(2) |The committee, with the approval of the Secretary, may carry 
over such excess into subsequent fiscal periods as a reserve: Provided, 
That funds already in the reserve do not equal approximately one fiscal 
period’s expenses. Such reserve funds may be used (i) to defray 
expenses, during any fiscal period, prior to the time assessment income 
is sufficient to cover such expenses, (ii) to cover deficits incurred during 
any fiscal year when assessment income is less than expenses, (iii) to 
defray expenses incurred during any period when any or all provisions 
of this part are suspended or are inoperative, (iv) to cover necessary 
expenses of liquidation in the event of termination of this part. Upon 
such termination, any funds not required to defray the necessary 
expenses of liquidation shall be disposed of in such manner as the 
Secretary may determine to be appropriate: Provided, That to the 
extent practical, such funds shall be returned pro rata to the persons 
from whom such funds were collected. 


(b) All funds received by the committee pursuant to the 
provisions of this part shall be used solely for the purpose specified in 
this part and shall be accounted for in the manner provided in this part. 
The Secretary may at any time require the committee and its members 
to account for all receipts and disbursements. 


§ 916.45 Marketing research and development. 
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The committee, with the approval of the Secretary, may establish or 
provide for the establishment of production research, marketing 
research and development projects designed to assist, improve, or 
promote the marketing, distribution and consumption or efficient 
production of nectarines. Such projects may provide for any form of 
marketing promotion including paid advertising. The expense of such 
projects shall be paid by funds collected pursuant to § 916.41. 


§ 916.51 Recommendations for regulation. 


(a) | Whenever the committee deems it advisable to regulate the 
handling of any variety or varieties of nectarines in the manner 
provided in § 916.52, it shall so recommend to the Secretary. 


(b) In arriving at its recommendations for regulation pursuant to 
paragraph (a) of this section, the committee shall give consideration to 
current information with respect to the factors affecting the supply and 
demand for nectarines during the period or periods when it is proposed 
that such regulations should be made effective. With each such 
recommendation for regulation, the committee shall submit to the 
Secretary the data and information on which such recommendation is 
predicated and such other available information as the Secretary may 
request. 


§ 916.52 Issuance of regulations. 


(a) The Secretary shall regulate, in the manner specified in this 
section, the handling of nectarines whenever he finds, from the 
recommendations and information submitted by the committee, or 
from other available information, that such regulations will tend to 
effectuate the declared policy of the act. Such regulations may: 


(1) Limit, during any period or periods, the shipment of any 
particular grade, size, quality, maturity, or pack, or any combination 
thereof, of any variety or varieties of nectarines grown in the 
production area; 
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(2) Limit the shipment of nectarines by establishing, in terms of 
grades, sizes, or both, minimum standards of quality and maturity 
during any period when season average prices are expected to exceed 
the parity level; 


(3) Fix the size, capacity, weight, dimensions, markings, or pack 
of the container, or containers, which may be used in the packaging or 
handling of nectarines. 


(b) The committee shall be informed immediately of any such 
regulation issued by the Secretary and the committee shall promptly 
give notice thereof to handlers. 


§ 916.53 Modification, suspension, or termination of regulations. 


(a) Inthe event the committee at any time finds that, by reason 
of changed conditions, any regulations issued pursuant to § 916.52 
should be modified, suspended, or terminated, it shall so recommend 
to the Secretary. 


(b) Whenever the Secretary finds from the recommendations and 
information submitted by the committee or from other available 
information, that a regulation should be modified, suspended, or 
terminated with respect to any or all shipments of nectarines in order 
to effectuate the declared policy of the act, he shall modify, suspend, 
or terminate such regulation. If the Secretary finds that a regulation 
obstructs or does not tend to effectuate the declared policy of the act, he 
shall suspend or terminate such regulation. On the same basis and in 
like manner the Secretary may terminate any such modification or 
suspension. 


§ 916.55 Inspection and certification. 


(a) Whenever the handling of any variety of nectarines is 
regulated pursuant to § 916.52, or § 916.53, each handler who handles 
nectarines shall, prior thereto, cause such nectarines to be inspected by 
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the Federal or Federal-State Inspection Service and certified as meeting 
the applicable requirements of such regulation: Provided, That 
inspection and certification shall not be required for nectarines which 
previously have been so inspected and certified if such prior inspection 
was performed within such period as may be established pursuant to 
paragraph (b) of this section. Promptly after inspection and 
certification, each such handler shall submit, or cause to be submitted, 
to the committee a copy of the certificate of inspection issued with 
respect to such nectarines. The committee may, with the approval of 
the Secretary, prescribed [sic] rules and regulations waiving the 
inspection requirements of this section where it is determined that 
inspection is not available: Provided, That all shipments made under 
such waiver shall comply with all regulations in effect. 


(b) The committee may, with the approval of the Secretary, 
establish a period prior to shipment during which the inspection 


required by this section must be performed. 


(c) The committee may enter into an agreement with the 


Federal and Federal-State Inspection Services with respect to the costs 
of the inspection required by paragraph (a) of this section, and may 
collect from handlers their respective pro rata shares of such costs. 


§ 916.62 Right of the Secretary. 


The members of the committee (including successors and alternates), 
and any agents, employees, or representatives thereof, shall be subject 
to removal or suspension by the Secretary at any time. Each and every 
regulation, decision, determination, or other act of the committee shall be 
subject to the continuing right of the Secretary to disapprove of the same 
at any time. Upon such disapproval, the disapproved action of the 
committee shall be deemed null and void, except as to acts done in 
reliance thereon or in accordance therewith prior to such disapproval 
by the Secretary. 
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§ 916.64 Termination. 


(e) The Secretary shall conduct a referendum within the period 
beginning December 1, 1974, and ending February 15, 1975, to 
ascertain whether continuance of this part is favored by the growers. 
The Secretary shall conduct such referendum within the same period 
of every fourth fiscal period thereafter. 


§ 916.356 Nectarine Regulation 12. 


(a) During the period July 7, 1980, through May 31, 1981, no 
handler shall handle: 


(1) Any package or container of any variety of nectarines unless 
such nectarines meet the requirements of U.S. No. 1 grade: Provided, 
That maturity shall be determined by the application of color standards 
by variety or such other tests as determined to be proper by the 
Federal or Federal-State Inspection Service: Provided further, That 
nectarines 2 inches in diameter or smaller, shall not have fairly light 
colored, fairly smooth scars which exceed the aggregate area of a circle 
3/8 inch in diameter, and nectarines larger than 2 inches in diameter 
shall not have fairly light colored, fairly smooth scars which exceed an 
aggregate area of a circle 1/2 inch in diameter: Provided further, That 
an additional tolerance of 25 percent shall be permitted for fruit that 
is not well formed but not badly misshapen. 


RELEVANT PROVISIONS OF THE PLUM ORDER AND REGULATIONS 


The following are pertinent provisions (emphasis added): 


Fresh Pears, Plums, and Peaches Grown 
in California (7 C.F.R. Part 917) 


§ 917.1 Secretary. 





AGRICULTURAL MARKETING AGREEMENT ACT 


"Secretary" means the Secretary of Agriculture of the United States, 
or any officer or employee of the Department to whom authority has 
heretofore been delegated, or to whom authority may hereafter be 
delegated to act in his stead. 


§ 917.4 Fruit. 


"Fruit" means the edible product of the following three kinds of 
trees (a) all varieties of plums, (b) all varieties of peaches, and (c) all 
varieties of pears except Beurre Hardy, Beurre D’Anjou, Bosc, Winter 
Nelis, Doyenne du Comice, Beurre Easter, and Beurre Claigeau. 


§ 917.16 Designation of Control Committee. 


A Control Committee is hereby established consisting of 12 shipper 
members and 13 commodity committee members, and the members 
shall be selected in accordance with the provisions of § 917.17 through 


§ 917.19. The members shall be selected annually for a term ending 
on the last day of February, and said members shall serve until their 


respective successors are selected and have qualified. 


§ 917.20 Designation of members of commodity committees. 


There are hereby established a Pear Commodity Committee and a 
Peach Commodity Committee each consisting of 13 members and a 
Plum Commodity Committee consisting of 12 members. Each 
commodity committee may be increased by one public member 
nominated by the respective commodity committee and selected by the 
Secretary. The members of each said committees shall be selected 
biennially for a term ending on the last day of February of odd 
numbered years, and such members shall serve until their respective 
successors are selected and have qualified. The members of each 
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commodity committee shall be selected in accordance with the 
provisions of § 917.25. 


§ 917.24 Procedure for nominating members of various commodity 
committees. 


(a) The Control Committee shall hold or cause to be held not 
later than February 15 of each odd numbered year a meeting or 
meetings of the growers of the fruits in each representation area set 
forth in §§ 917.21, 917.22, and 917.23 for the purpose of designating 
nominees of the commodity committees. These meetings shall be 
supervised by the Control Committee, which shall prescribe such 
procedure as shall be reasonable and fair to all persons concerned. 


(b) With respect to each commodity committee only growers of 
the particular fruit who are present at such nomination meetings or 
represented at such meetings by duly authorized employees may 


participate in the nomination and election of nominees for commodity 
committee members. Each such grower, including employees of such 
grower, shall be entitled to cast but one vote for each position to be 
filled for the representation area in which he produces such fruit. 


(c) A particular grower, including employees of such growers, 
shall be eligible for membership as principal or alternate to fill only 
one position on a commodity committee. A grower nominated for 
membership on the Pear Commodity Committee must have produced 
at least 51 percent of the pears shipped by him during the previous 
fiscal period, or he must represent an organization which produced at 
least 51 percent of the pears shipped by it during such period. A 
grower nominated for membership on the Plum Commodity 
Committee may be a producer who has a proprietary interest in or is 
an employee of a commercial plum handler: Provided, That at least 
one such nominee from each representation area shall be a producer 
who does not have a proprietary interest in or is not an employee of 
a commercial plum handler. 
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§ 917.30 Removal and disapproval. 


The members of the Control Committee, including their respective 
successors and alternates, and the members of each commodity 
committee, including their respective successors and alternates, and any 
agent or employee appointed or employed by the Control Committee and 
the members of any other committee established pursuant to the 
provisions of this subpart shall be subject to removal or suspension at 
any time by the Secretary. Each regulation, decision, determination, or 
other act of the Control Committee, or any commodity committee, or any 
other committee established pursuant to the provisions of this subpart, 
shall be subject to the continuing right of the Secretary to disapprove of 
the same at any time; and, upon such disapproval, each such regulation, 
decision, determination, or other act, shall be deemed null and void 
except as to acts done in reliance thereon or in compliance therewith 
prior to such disapproval by the Secretary. 


§ 917.33 Powers of Control Committee. 
The Control Committee shall have the following powers: 


(a) To administer, as specifically provided in this part, the terms 
and provisions of this part. 


(b) To make administrative rules and regulations in accordance 
with and to effectuate the terms and provisions of this part. 


(c) To receive, investigate, and report to the Secretary 
complaints of violations of the provisions of this part. 


(d) To recommend to the Secretary amendments to this part. 


§ 917.34 Duties of Control Committee. 


The Control Committee shall have the following duties: 
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(d) To appoint such employees, agents, and representatives as it 
may deem necessary, and to determine the compensation and define the 
duties of each. 


(h) To establish and define the duties of additional committees or 
subcommittees to assist in the performance of any of the duties and 
functions of the Control Committee. 


§ 917.35 Powers and duties of each commodity committee. 


Each commodity committee shall have the following powers and 
duties: 


(a) With regard to the respective fruit for which it was 
established, to establish production research and marketing research 
and development projects as authorized under § 917.39, to recommend 
to the Secretary regulation of shipments pursuant to the provisions of 
this part, and to possess such other powers and exercise such other duties 
as will properly effectuate the purpose of this part... . 


(b) To make such rules and regulations with respect to fruit for 
which it was established as may be necessary to effectuate the terms and 
provisions of this part. 


(d) To establish such other committees to aid the commodity 
committee in the performance of its duties under this part as may be 
deemed advisable. 


(f) To submit as soon as practicable after the beginning of each fiscal 
year to the Secretary, for his approval, a budget of its expenses for such 
fiscal period, including its proportional share of the expenses of the 
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Control Committee and an explanation of the items therein, and a 
recommendation as to the rate of assessment for the respective fruit 
for which the commodity committee was established. 


§ 917.36 Expenses. 


Each commodity committee is authorized to incur such expenses as 
the Secretary finds are reasonable and are likely to be incurred by the 
said commodity committee during each fiscal period for the 
maintenance and functioning of such committee, including its 
proportionate share of the expenses of the Control Committee; and for 
such research and service activities relating to handling of the fruit for 
which the commodity committee was established as the Secretary may 
determine to be appropriate. The funds to cover such expenses shall be 
acquired by the levying of assessments as provided in § 917.37. 


§ 917.37 Assessments. 


(a) As his pro rata share of the expenses which the Secretary finds 
are reasonable and are likely to be incurred by the commodity committees 
during a fiscal period, each handler shall pay to the Control Committee, 
upon demand, assessments on all fruit handled by him. The payment 
of assessments for the maintenance and functioning of the committees 
may be required under this part throughout the period it is in effect 
irrespective of whether particular provisions thereof are suspended or 
become inoperative. 


(b) The Secretary shall fix the respective rate of assessment which 
handlers shall pay with respect to each fruit during each fiscal period in 
an amount designed to secure sufficient funds to cover the respective 
expenses which may be incurred during such period. At any time during 
or after the fiscal period, the Secretary may increase the rates of 
assessment in order to secure funds to cover any later findings by the 
Secretary relative to such expenses, and such increase shall apply to all 
fruit shipped during the fiscal period. 
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§ 917.39 Production research, market research and development. 


The committees, with the approval of the Secretary, may establish 
or provide for the establishment of production research, marketing 
research, and development projects designed to assist, improve, or 
promote the marketing, distribution, and consumption or efficient 
production of fruit. Such projects may provide for any form of 
marketing promotion including paid advertising. The expenses of such 
projects shall be paid from funds collected pursuant to § 917.37. 


§ 917.40 Recommendations for regulations. 


(a) | Whenever a commodity committee deems it advisable to 
regulate the handling of any variety or varieties of fruit in the manner 
provided in § 917.41, it shall so recommend to the Secretary. 


(b) In arriving at its recommendations for regulation pursuant to 
paragraph (a) of this section, the commodity committee shall give 
consideration to current information with respect to the factors 
affecting the supply and demand for such fruit during the period or 
periods when it is proposed that such regulation should be made 
effective. With each such recommendation for regulation, the 
commodity committee shall submit to the Secretary the data and 
information on which such recommendation is predicated and such 
other available information as the Secretary may request. 


§ 917.41 Issuance of regulations. 


(a) The Secretary shall regulate, in the manner specified in this 
section, the handling of any variety or varieties of fruit whenever he 
finds, from the recommendations and information submitted by the 
commodity committee, or from other available information, that such 
regulations will tend to effectuate the declared policy of the act. Such 
regulations may: 


(1) Limit, during any period or periods, the total quantity of any 
grade, size, quality, maturity, or pack, or any combination thereof, of 
any variety or varieties of fruit; 
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(2) Limit the shipment of any variety or varieties of fruit by 
establishing, in terms of grades, sizes, or both, minimum standards of 
quality and maturity during any period when season average prices are 
expected to exceed the parity level; 


(3) Fix the size, capacity, weight, dimensions, markings, or pack 
of the container, or containers, which may be used in the packaging or 
handling of any fruit. 


(b) |The commodity committee shall be informed immediately of 
any such regulation issued by the Secretary, and the commodity 
committee shall promptly give notice thereof to handlers. 


§ 917.45 Inspection and certification. 


(a) | Whenever the handling of any variety of a particular fruit is 
regulated pursuant to § 917.41 or § 917.42, each handler who handles 
such fruit shall, prior thereto, cause such fruit to be inspected by the 
Federal or Federal-State Inspection Service: Provided, That inspection 
and certification shall not be required if such fruit has previously been 
so inspected and certified. Promptly after inspection and certification, 
each such handler shall submit, or cause to be submitted, to the 
commodity committee a copy of the certificate of inspection issued with 
respect to such fruit. The commodity committees may, with the 
approval of the Secretary, prescribe rules and regulations waiving the 
inspection requirements of this section where it is determined that 
inspection is not available: Provided, That all shipments made under 
such waiver shall comply with all regulations in effect. 


(b) The Control Committee may enter into an agreement with 
the Federal and Federal-State Inspection Services with respect to the 
costs of the inspection required by paragraph (a) of this section, for 
any or all fruits, and may collect from handlers their respective pro rata 
shares of such costs. 
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§ 917.61 Termination. 


(a) The Secretary may at any time terminate the provisions of 
this part by giving at least one day’s notice by means of a press release 
or in any other manner in which he may determine. 


(b) The Secretary shall terminate or suspend the operation of 
any and all of the provisions of this part whenever he finds that such 
provisions do not tend to effectuate the declared policy of the act. 


(c) The Secretary shall terminate the provisions of this part or 
the applicability of the provisions of this part as to a particular fruit 
whenever he finds by referendum or otherwise that such termination 
is favored by a majority of the growers of the fruit: Provided, That 
such majority has during the current fiscal period produced more than 
50 percent of the volume of the fruit which was produced within the 
production area for shipment in fresh form. Such termination shall 
become effective on the first day of March subsequent to the 
announcement thereof by the Secretary. 


§ 917.66 Agents. 


The Secretary may by a designation in writing name any person, 
including any officer or employee of the Government or any agency or 
Division in the United States Department of Agriculture, to act as his 
agent or representative in connection with any of the provisions of this 
part. 


§ 917.453 Plum Regulation 16. 


Order. (a) During the period July 15, 1980, through May 31, 1981, 
no handler shall ship any lot of packages or containers of any plums, 
other than the varieties named in paragraph (b) hereof, unless such 
plums grade at least U.S. No. 1: Provided, That maturity shall be 
determined by the application of color standards by variety or such 
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other tests as determined to be proper by the Federal or Federal-State 
Inspection Service. 


Findings of Fact* 


1. Petitioner Wileman Bros. & Elliott, Inc., is owned by Frank Thomas 
Elliott, III, also known as Tokkie Elliott, and his father, Frank Thomas Elliott, 
Jr. Petitioner Wileman Bros. & Elliott, Inc. (hereinafter sometimes referred 
to as Petitioner Elliott), was started in 1926 by Tokkie Elliott’s grandfather, 
and Charlie and Ralph Wileman. In the late 1940’s, Charlie Wileman sold his 
interest to Tokkie Elliott’s grandfather, and in 1952 Ralph Wileman sold his 
quarter interest to his two sons, Bernard and Leonard Wileman. Leonard 
Wileman owned only 12.5 percent of the business. In 1984 Bernard and 
Leonard sold their interest to Tokkie Elliott and his father. 

Mr. Elliott, III ("Tokkie"), is the General Manager and Secretary of 
Petitioner Elliott. His father, Frank Thomas Elliott, Jr., is the President of 
Petitioner Elliott. 

Wileman Bros. & Elliott, Inc., farms approximately 3,000 acres of citrus 
and tree fruit, and they pack the deciduous tree fruit, nectarines and plums, 
through their packinghouse, Petitioner Elliott. They also pack fruit grown on 
between 400 and 500 acres of nectarines and plums for outside growers. They 
handle approximately 10 different varieties of nectarines and 20 different 
varieties of plums. 

2. There are approximately 249 handlers of nectarines regulated by the 
Nectarine Marketing Order and 402 handlers of plums regulated by the Plum 
Marketing Order. Many handlers handle both nectarines and plums. There 
are approximately 140 varieties of nectarines and 200 varieties of plums 
regulated by the Orders. Wileman Bros. & Elliott, Inc., handle between 
600,000 and 700,000 packages of nectarines and plums per year. They are 
considered medium size. There are approximately 20 to 25 other 
packinghouses that are about the same size, and then there are five or six 
mega-packinghouses and an innumerable number of smaller packers. 
Petitioner Elliott has its own marketing department and they sell all of their 


“Findings 1-25 and 35-40 were taken from the ALJ’s findings, with editing and rearranging. 
Many other findings by the ALJ were omitted, frequently because I regarded them as irrelevant 
or based on improper legal conclusions. 
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own fruit. They have certain marketing outlets that would be different than 
those of some of their competitors. 

3. The harvest season for nectarines and plums begins in May and ends 
in early September. There are many varieties of nectarines and many varieties 
of plums that are harvested at the same time of the harvest season. There are 
some varieties of nectarines and some varieties of plums that are harvested at 
a point in time when either no other varieties are being harvested or very few 
varieties are being harvested. 

4. With respect to some varieties of nectarines and some varieties of 
plums, there is a marketing window whereby those varieties are not competing 
in the market place with other nectarines and plums, or they are only 
competing with a few varieties, and brokers and buyers will pay a higher price 
for those nectarines and plums. Higher prices are paid by brokers and buyers 
when there is either a high demand or less fruit. 

5. Many large national and local chain stores, and many large terminal 
markets, have “birddogs" who, during the harvest season, visit all of the tree 
fruit packinghouses in the Central San Joaquin Valley in order to determine 
what varieties of nectarines and plums are available, what packinghouses have 
the good quality nectarines and plums that their buyers desire, and make large 
orders for nectarines and plums for their buyers, depending on the price, the 
variety of nectarine and plum, the quality of the nectarine and plum, and the 
destination of the nectarine and plum. 

6. Because of weather, cultural practices (including fertilizing, irrigation, 
pruning and thinning), soil conditions, age of the tree, and health of the tree, 
the same varieties of nectarines and the same varieties of plums, in different 
orchards, may mature at different times of the season; but, generally speaking, 
the same variety of nectarine and the same variety of plum will be harvested 
during a 1- to 2-week period, depending upon the factors stated above. 

7. Petitioners make responsible effort to ensure that the nectarines and 
plums packed are what their buyers desire. Over the years a substantial 
amount of goodwill has developed between the petitioners and their brokers 
and buyers. 

8. The mega-packinghouses are inclined to do a lot of business with the 
chain stores because they take such large quantities of fruit. Petitioner Elliott, 
on the other hand, sells more to the terminal markets. Terminal markets are 
in large cities like Los Angeles and New York where many of the fruit 
wholesalers gather. These terminal markets then accept the fruit and sell it 
to someone else. They would sell it to regional chain stores as opposed to 
national chain stores, which are normally supplied by the mega-packers. The 
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larger chain stores have a buying office in Fresno, California, or somewhere 
else in California, and they buy the fruit, send their trucks to pick it up at the 
packinghouse, and take it to one of their regional distribution centers where 
it is off-loaded and distributed to their grocery stores. 

9. Petitioner Elliott prefers to sell to the small terminal wholesaler rather 
than a large chain store because it gives said Petitioner a broader buyer base. 
Petitioner Elliott has one salesman who deals with many brokers who then 
broker between the different wholesalers. The large chain stores (the ones 
that Petitioner Elliott does not deal with), do not store the fruit. The large 
chain store wants something that, upon arrival, the store can place 
immediately onto the store shelf so that there isn’t any storage time. In the 
case of a terminal buyer and the export market, there is required a greater 
transport time. For example, in the terminal market area, the fruit could be 
placed on a truck at Petitioner Elliott’s packinghouse. It might sit on the 
truck for 2 days while the driver is attempting to pick up other products to 
take to the East Coast. The truck might pick up 200 boxes of one variety 
from Petitioner Elliott and 200 boxes of some other variety from someone else 
and then the truck would take 5 to 6 days, depending on whether there is one 
or two drivers, to get to the East Coast. Once it arrives there, the fruit is 
unloaded, sometimes with a fork lift and sometimes by hand. Every time fruit 
is handled, there is a possibility that it can be bruised. Also, with the terminal 
market, it may be stored in a place that is not cool. The terminal market 
receiving stations are usually humid and the fruit is stored with bananas, 
tomatoes and lettuce. With the large chain store dealers, on the other hand, 
that fruit is usually loaded in a truck or a van with a fork lift, unloaded with 
a fork lift, handled in the store with a fork lift, and it is never removed from 
the pallet. They just take the whole pallet of fruit. In the terminal market, 
one buyer may take only a few boxes of the fruit, possibly for delivery to a 
little grocery store, and it is disassembled off the pallet which can cause 
bruising. At the terminal market, if the product does have "legs" on it (which 
means does not have much shelf life or it is getting soft), the terminal market 
person can ask for an inspection from the United States Department of 
Agriculture Inspector, and the Inspector will inspect it, and if it is too soft, or 
other things occur with respect to overripe fruit such as bruising, leaking, or 
decay, the terminal market buyer will reject it or pay a vastly reduced price. 
However, well-matured California nectarines and plums can be shipped to the 
East Coast with ample shelf life, whether a mega-packinghouse sells a box of 
fruit to a large national chain like Safeway, and it is on the store shelf in 
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Boston in 6 days, or a smaller packinghouse ships to terminal markets, where 
it may not be on the store shelf until 10 days to 2 weeks after shipment. 

Since most deciduous fruits, including plums and nectarines, are packed in 
loose filled lugs, during travel they are susceptible to a thing called "roller 
burn"; the fruit is like a pebble in the back of a pickup truck during travel; the 
pebble will vibrate, and so will the fruit during transit. The softer the piece 
of fruit, the more it will become damaged; the harder the piece of fruit (the 
more firm), the less susceptible the fruit will be to “roller burn." 

10. For Petitioner Elliott’s growers, Petitioner Elliott picks the fruit, 
packs it for the grower, and sells it. The grower is charged for the harvesting 
and for the packing, and Petitioner Elliott receives a commission for selling 
the product, usually 10 percent of the sales price. The packing charge, in 
1987, was approximately $2.45 per carton. That covers the cost of the packing 
and the cost of the labor to handle the fruit through the packinghouse. 

11. Wileman Bros. & Elliott, Inc., sells 80 percent of its nectarines and 
plums through brokers and sells 20 percent directly to the buyers. 
Approximately 90 percent of all of its nectarines and plums are shipped out 
of the State of California. Kash, Inc., ships more than 70 percent of its 
nectarines and plums to the Eastern part of the United States. Sometimes, 
however, when Petitioner Elliott has soft fruit, they sell it locally. Petitioner 
Elliott is the 33rd largest nectarine handler and seventh largest plum handler, 
out of 249 handlers of nectarines and 402 handlers of plums. Sixteen of the 
largest nectarine handlers handle 50 percent of the industry volume of 
nectarines and 19 plum handlers handle 50 percent of the industry volume in 
plums. 

12. Tom Grand nectarines are approximately 20 to 25 percent of 
Petitioner Elliott’s entire volume of nectarines per year. Ebony plums are 
approximately 5 percent, and Casselman plums are approximately 5 percent. 

13. Besides being the General Manager and Secretary of Petitioner 
Elliott, Mr. Tokkie Elliott serves as a Director of Real-Fresh Milk 
Incorporated, is a Director of the California Citrus Producers, is a member 
of the Board of Directors of the Visalia Branch of the Federal Land Bank 
Association, serves as an alternate on the Navel Orange Administrative 
Committee and the Valencia Orange Administrative Committee, is the 
President of Visalia Dodge and BMW, a car dealership, and is part owner of 
Kaweah Crop Dusters, and a land development company called Kaweah Land 
Company. Also, he is President of Elliott Land & Cattle, which is a family 
livestock _ business. Neither Mr. Tokkie Elliott nor his father, 
Mr. Frank Thomas Elliott, Jr., have ever been a member of the Plum 
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Commodity Committee or the Nectarine Administrative Committee, but 
Leonard Wileman was active on both Committees for many years, including 
the 1980-81 period. 

14. Mr. John Kashiki is Chairman of the Board of Petitioner, Kash, 
Inc., and Mr. Rodney Chang is President. Mr. Kashiki was born in Los 
Angeles, but was educated in the Imperial Valley where his parents and 
grandparents had been in agriculture all their lives. Mr. Kashiki went to the 
University of California at Davis, and when World War II broke out, 
Mr. Kashiki was interned in a concentration camp because of his Japanese 
heritage. From the relocation center Mr. Kashiki volunteered for the United 
States Army and went into the 442nd Regimental Combat Team. After 4 
years in the Infantry, Mr. Kashiki moved to the Central San Joaquin Valley 
and worked in agriculture, including peaches, plums and nectarines. In 1948, 
Mr. Kashiki had a chance to lease a piece of property for farming and he has 
been there ever since. That leasehold has approximately 100 acres, and now 
the corporation, Kash, Inc., including family members who are shareholders 
and officers, are farming approximately 1,300 acres of peaches, plums and 
nectarines. Approximately 50 percent of what is farmed is nectarines, 30 
percent is peaches, and approximately 20 percent is plums. Kash, Inc., is a 
packinghouse and it packs all of the fruit grown by the shareholders and 
officers of Kash, Inc., and also packs for approximately 12 other growers who 
farm approximately 500 acres of peaches, plums and nectarines. 

15. Mr. Rodney Chang attended High School in Dinuba, and then went 
to USC where he graduated with a Doctor’s Degree in Pharmacy. Thereafter 
he was offered a job at Kash, Inc., and began working there in the spring of 
1974. His father-in-law, Mr. John Kashiki, wanted Mr. Chang to learn all of 
the aspects of the business so in his first year Mr. Chang worked in the fields, 
was in charge of shipping, cold storage and inventory. In the second year he 
worked in the office and learned how to do all of the invoicing and helped a 
little in sales. Thereafter, from 1976 until 1985, Mr. Chang was involved in 
sales of fruit. He then became the General Manager and President of the 
corporation in 1987. He and Mr. Kashiki, thus, were in a position to testify 
from knowledge and experience with respect to matters relevant and pertinent 
to the issues of this proceeding. The testimony of record reveals, from a 
description of their selection process, farming methods and packing 
procedures, a very careful and knowledgeable approach to these matters. 

16. Mr. Kashiki and Mr. Chang practice diversification in their business 
affairs. Approximately 10 years ago Mr. Kashiki and his wife had an 
opportunity to visit Chile. They found that Chile had tree fruit, but were of 
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the opinion that the methods of doing things had been obsolete for 40 years. 
Persons whom Mr. Kashiki met in Chile asked him to help them. When he 
first began farming operations in Chile, they had approximately 240 acres of 
tree fruit, and now they are farming approximately 3,000 acres of peaches, 
plums, nectarines and grapes in Chile. The season in Chile is the opposite of 
the season in California so the fruit is picked and packed in the wintertime. 
Mr. Kashiki also farms 1,700 acres of vegetables in Mexico, and acts as a 
consultant for the Australian Government to assist that Government in their 
tree fruit, grapes and farming in general. 

17. Mr. Kashiki has been on the Peach Committee for approximately 
30 years, but he has never been a member of the Plum or Nectarine 
Committee. He is also on the Board of Directors of the Sierra King Hospital, 
and also on the Board of Directors of the United Health Center, which is a 
non-profit charitable organization, having approximately five or six health care 
clinics specializing in giving low income farm workers free, or minimum 
charge, services throughout the San Joaquin Valley. 

18. Nobody associated with Kash, Inc., sits on the Plum or Nectarine 
Committees. 

19. Kash, Inc., packs approximately 600,000 to 700,000 packages of tree 
fruit each year and is the 55th largest plum handler and the 18th largest 
nectarine handler. In Chile, Kash, Inc., packs approximately one-half million 
packages per year. In the next couple of years, the Chilean acreage is 
anticipated to be packing over 2,000,000 packages annually. ; 

20. Petitioners compete with all of the handlers in the industry, 
including the members of the Nectarine and Plum Committees, for growers, 
buyers and the market in general. The various packinghouses through the San 
Joaquin Valley compete for growers because the more fruit that is run 
through the packinghouse, the greater the packinghouse’s proceeds. There are 
exorbitant expenses with the machinery that is used in a packinghouse. 
Basically there is a 2'4 months’ season to pay for all the equipment. Thus, 
there is a lot of competition for growers in order to pay for all the expensive 
equipment. There is a constant solicitation by packinghouses of other 
packinghouse growers. 

21. ‘As the harvest approaches, various soil preparations are done by 
spraying the weeds, or disking between the rows of trees in order to prepare 
for the harvest. As the harvest gets closer, the orchard is checked, initially 
every other day in order to check on the progression of maturity. This is very 
important because the orchard, in general, will mature within a 3- to 5-day 
window. However, one does not go into a plum or nectarine orchard and pick 
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all of the fruit the same day. The outside edge of the orchard will normally 
ripen first, although this can vary with the topography. Some weaker trees 
will also ripen first. As the harvest season gets closer, one watches the 
orchard two or three times a day. 

22. A description of a typical harvest season is that there are several 
individuals, for instance, who work for the Petitioner Elliott with respect to 
the harvest. Petitioner Elliott has one individual who moves the picking crews 
in, starts the harvest, and advises the pickers of the maturity standards and 
then he has assistants who monitor the process. Each crew would consist of 
16 men, and its immediate supervisor would supervise the progression of the 
crew through that particular orchard during the time of harvest. The day 
before an orchard is to be harvested a truck will deliver bins to the orchard. 
A bin is approximately 4 feet square with an interior height of about 2 feet. 
Depending on the distance the orchard is from the packinghouse, a different 
truck would be used. Trucks with lighter springs would be used if the distance 
is closer, and trucks with better springs and larger trucks would be used the 
further the orchard is away. This is because fruit sitting in bins, on a truck, 
can get damaged during transit to the packinghouse. The crews begin working 
at 6 a.m. the following morning and they arrive with their ladders. Although 
it is light out at 6 a.m., the orchard is dark because it looks like a forest. An 
attempt is made to get the crews out of the orchard by 3 p.m. because it is 
very hot, and because once the fruit arrives at the packinghouse it must be 
cooled down in order to preserve it, and if it is hotter when the pickers pick 
it, it takes much longer to cool it down and can hurt the fruit. It must be 
cooled down 45 to 50 degrees before it is packed. Since the fruit runs along 
a moving belt, if the fruit is soft, because it is so warm or overripe, the belt 
and the grading process will bruise the fruit. The nectarines or plums are 
moved along the belt where they are cleaned and their bloom is washed off. 
Bloom is like a talcum powder, and once the bloom is taken off it can change 
the color of the plum drastically. For example, in the case of an Ebony Plum, 
when you look at it on the tree it is a bluish color, and when you remove the 
bloom it is a dark red to black. 

23. | Nectarines and plums will continue to ripen after they are harvested. 
Ethylene gas is still emitted from the ripe fruit and as it ripens it causes it to 
ripen much more quickly. Also, the temperature affects how fast the ethylene 
gas is emitted. For example, with respect to a Red Beaut plum, which is an 
early variety plum, one can cool it down to 32 degrees and it will continue to 
ripen much more rapidly than a Casselman plum, which is a later variety 
which is harvested in August. A Red Beaut plum, cooled down to 32 
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degrees, can be stored for about 10 days, but a Casselman plum, cooled down 
to 32 degrees, can be stored for up to 6 weeks before it is marketed. Thus, 
some varieties of nectarines and plums mature much more quickly than 
others. If the fruit becomes too ripe before it is picked, and this can vary 
from variety to variety, one cannot stop nor arrest that ripening process, and 
that very ripe fruit in a box tends to ripen the fruit around it much more 
quickly. Nectarines and plums picked when well-matured have ample storage 
life (see Findings 28-34). If fruit is harvested overripe, it greatly diminishes 
the amount of time it can be held. 

24. Some very small packing operations in the nature of Mom and Pop, 
Shade Tree Packers and Small Shed Packers, cannot afford hydro-coolers, and 
the fruit will not cool down until later that night. Sometimes, such fruit is 
never cooled down until it is placed in the market place in Los Angeles. The 
packinghouses that have the hydro-coolers put the fruit through a very cold 
water bath that immediately chills the fruit. Then it is washed and waxed, and 
a fungicide is placed on it, enabling it to be stored a greater length of time 
prior to packing. However, hydro-coolers are extremely expensive and there 
is a tremendous amount of electrical expense in operating them. 

25. | Nectarines and plums that are harvested in the morning are usually 
packed in the afternoon. Fruit that is harvested in the afternoon is normally 
not packed until the following day. This is because the labor laws require 
packinghouses to pay overtime, and once overtime is involved, one is 
expending profits. 

26. | When the Secretary promulgated the Nectarine Marketing Order 
in 1958, he made the following findings on the basis of the evidence received 
at a public hearing, relating to the need for regulation, including regulation as 
to maturity (23 Fed. Reg. 3007, 3008, 3009, 3015 (1958)):° 


If shipments of nectarines to markets outside California were regulated 
while those within the State were unregulated, growers and handlers 
would attempt to market within the State all the lower quality 
nectarines which could not be shipped under regulation. This would 
depress the price of nectarines in California markets to a level below 
that prevailing in markets outside the State. The existence of a lower 
price level for nectarines marketed within California would tend to 


‘The quoted findings are from the Secretary’s recommended decision, which were adopted 
by reference when the Secretary issued the final decision (23 Fed. Reg. 3666 (1958)). 
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depress the prices for nectarines sold in interstate markets. Buyers 
generally have ready access to market information; and knowledge of 
lower prices in one market is used in bargaining for nectarines to be 
shipped into other markets. ... (23 Fed. Reg. 3008 (1958)). 


... Prices for nectarines are generally high at the beginning of the 
season, and growers and handlers are anxious to start shipping in order 
to take advantage of such prices. Likewise, some of the later maturing 
varieties develop more desirable size and color than the earlier 
varieties, and shippers tend to ship such later maturing varieties before 
they have reached a proper stage of maturity. Under such 
circumstances, the earliest shipments of each variety often have not 
been sufficiently mature to give consumers satisfaction. It is believed 
that consumer dissatisfaction arising from the purchase and 
consumption of such nectarines curtails demand for nectarines. . . . (23 
Fed. Reg. 3008 (1958)). 


. There are over 60 varieties of nectarines grown commercially 
in the production area but only about 20 of such varieties are now 
produced in significant quantities. Also, additional varieties are being 
propagated. Each of the varieties has characteristics which serve to 
distinguish it. From a market standpoint, however, they are 
competitive one with the other. It is necessary, therefore, that all 
varieties of nectarines, including those that may be developed in the 
future, be subject to regulations under the order. (23 Fed. Reg. 3009 
(1958)). 


The maturity, grade, size, and quality of nectarines which are 
shipped at any particular time have a direct effect on returns to 
growers. It is a fact that poorer grades, and less desirable sizes, of 
nectarines marketed return lower prices than do better grades and 
sizes. A restriction, under the order, of the shipment of nectarines of 
low grade should result in more favorable returns for the better grades 
marketed by eliminating the price depressing effect of poor quality 
nectarines. (23 Fed. Reg. 3015 (1958)). 
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... As the volume of production increases, there doubtless will be 
a sufficient volume of nectarines harvested in the production area so 
that the shipment of only the more desirable grades, sizes, and qualities 
of nectarines could fill market demands. Proper maturity is an 
important factor determining consumer acceptance. ... In view of the 
prospective large increase in the volume of production, it is particularly 
important that consumers be presented with nectarines which are of 
desirable maturity, grade, size, and quality. Therefore, the order 
should provide for the establishment by the Secretary of regulations by 
maturity, grade, size, quality, or combinations thereof, based upon 
limitations recommended by the committee or other available 
information; and such regulations should cover such period or periods 
as it is determined are warranted by the anticipated supply and demand 
conditions. In making its recommendations for such regulations, the 
committee should consider the hereinafter enumerated supply and 
demand factors. The committee, because of the knowledge and 
experience of its members, will be well qualified to evaluate such 
factors and to develop economically sound and practical 


recommendations for regulations and to advise the Secretary with 
respect to the supply and demand conditions under which the nectarine 
crop will be marketed. (23 Fed. Reg. 3015 (1958)). 


27. | When the Secretary promulgated the Nectarine Marketing Order 
in 1958, he made the following findings as to the Nectarine Administrative 
Committee, the agency that works with the Secretary in administering the 
order locally (23 Fed. Reg. 3007, 3010-12 (1958)): 


(b) It is desirable to establish an agency to administer the order 
locally under and pursuant to the act, as an aid to the Secretary in 
carrying out the declared policy of the act. The term "Nectarine 
Administrative Committee" is a proper identification of the agency and 
reflects the character thereof. It should be composed of 8 members. 
The members and alternates should be growers, or employees of 
growers.... Some growers of nectarines are corporations. These 
corporations and some of the larger individual growers have employees 
who are in complete charge of growing and marketing nectarines. Such 
employees would be qualified from the standpoint of knowledge and 
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personal experience for service on the committee, and it would not be 
in the interest of the industry to deny them the opportunity to be 
nominated and to serve on the committee.... (23 Fed. Reg. 3010 
(1958)). 


The committee should be given those specific powers which are set 
forth in section 8c(7)(C) of the act. Such powers are necessary to 
enable an administrative agency of this character to function. 


The committee’s duties, as set forth in the order, are necessary for 
the discharge of its responsibilities. These duties are generally similar 
to those specified for administrative agencies under other programs of 
this character. It is intended that any activities undertaken by the 
members of the committee will be confined to those which reasonably 
are necessary for the committee to carry out its responsibilities as 
prescribed in the program. It should be recognized that these specified 
duties are not necessarily all inclusive, and that it may develop that 


there are other duties which the committee may need to perform. (23 
Fed. Reg. 3011-12 (1958)). 


28. Prior to 1980, all nectarines and plums were required to meet a 
U.S. No. 1 grade and maturity level. The U.S. No. 1 maturity level is that the 
fruit is mature enough that it will continue to ripen after severing it from the 
tree. Prior to 1980, the Inspection Service would only require that the 
nectarines and plums reach a U.S. No. 1 maturity level and that they not have 
over a certain percentage of the fruit in the carton inspected, or in the lot 
inspected, that did not meet the U.S. No. 1 Standard. 

The United States Standards for Grades of Nectarines provide (7 C.F.R. 
§ 51.3147, .3150(a)(3), .3153):° 


§ 51.3147 U.S. No. 1. 


*The United States Standards have, at times, been designated by the same numbers, except 
preceded by "28," i.e., 7 C.F.R. § 51.3147 was previously designated as 7 C.F.R. § 2851.3147. 
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"U.S. No. 1" consists of nectarines of one variety which are mature 
but not soft or overripe, which are well formed, clean, and free from 
decay, broken skins which are not healed, worms, worm holes, and free 
from injury caused by split pit and free from damage caused by bruises, 
growth cracks, hail, sunburn, sprayburn, scab, bacterial spot, scale, 
scars, russeting, other disease, insects, or mechanical or other means. 


(a) At least 75 percent of the nectarines in any lot shall show 


some blushed or red color, except that there are no color requirements 
for nectarines of the John Rivers variety in this grade. (See § 51.3150.) 


§ 51.3150 Tolerances. 
In order to allow for variations incident to proper grading and 
handling in each of the foregoing grades, the following tolerances, by 


count, are provided as specified: 


(a) U.S. Fancy, U.S. Extra No. 1, and U.S. No. 1 grades-- 


(3)  Forcolor--.... 


(ii) U.S. Extra No. 1 grade and U.S. No. 1 grade. Individual 
containers may contain not more than 10 percentage points less than 
the required percentage of nectarines showing the amount of color 
specified for the respective grade: Provided, That the entire lot 
averages not less than the required percentage of nectarines showing 
the specified color for the grade. 


§ 51.3153 Mature. 


"Mature" means that the nectarine has reached the stage of growth 
which will insure a proper completion of the ripening process. 
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The United States Standards for Grades of Fresh Plums and Prunes 
provide (7 C.F.R. § 51.1521, .1530): 
§ 51.1521 U.S. No.1. 


"U.S. No. 1" consists of plums or prunes of one variety which are 
well formed, clean, mature but not overripe or soft or shriveled; which 
are free from decay and sunscald, and free from damage caused by 
broken skins, heat injury, growth cracks, sunburn, split pits, hail marks, 
drought spots, gum spots, russeting, scars, other disease, insects or 
mechanical or other means. 


§ 51.1530 Mature. 


"Mature" means that the fruit has reached the stage of maturity 
which will insure a proper completion of the ripening process. 


29. In 1979 the Nectarine Administrative Committee and the Plum 
Commodity Committee decided that they desired higher maturity in nectarines 
and plums reaching the store shelves and thus they wanted a higher maturity 
standard for nectarines and plums than what was otherwise required by the 
United States Department of Agriculture Standards and Grades for Nectarines 
and Plums. The Nectarine and Plum Committees recommended to the 
Secretary that "higher" maturity standards be incorporated into the Nectarine 
and Plum Orders. As a result, the Secretary amended the nectarine and plum 
regulations as set forth in Finding of Fact 30 (nectarines) and Finding of Fact 
31 (plums). 

30. The following temporary final rule was published May 16, 1980, the 
first rule containing the new maturity provisions for nectarines (without any 
explanation as to whether they were “higher"), effective during the period 
May 16, 1980, through July 6, 1980 (45 Fed. Reg. 32,308, 32,309 (1980)): 


§ 916.354 Nectarine Regulation 12. 


(b) During the period May 16, 1980, through July 6, 1980, no 
handler shall handle: 
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(1) Any package or container of any variety of nectarines unless 
such nectarines meet the requirements of U.S. No. 1 grade: Provided, 
That maturity shall be determined by the application of color standards 
by variety or such other tests as determined to be proper by the 
Federal or Federal-State Inspection Service. . . . 


(c) As used herein, "U.S. No. 1" and "standard pack" mean the 
same as defined in the United States Standards for Grades of 
Nectarines (7 CFR 2851.3145-3160). ... 


The explanatory information for the new provisions stated (45 Fed. Reg. 
32,308, 32,308-09 (1980)): 

This action is based upon the recommendations and information 

submitted by the Nectarine Administrative Committee, established 

under the marketing agreement and order, and upon other available 

information. . . . 


Interested persons were given an opportunity to submit 
information and views on this regulation at an open meeting held 
May 8, 1980. It is necessary to effectuate the declared purposes of the 
act to make these regulatory provisions effective as specified, and 
handlers have been apprised of such provisions and the effective time. 


About 3 weeks later (June 9, 1980), a notice of proposed rulemaking was 
published proposing to extend the foregoing temporary rule for the remainder 
of the year, from July 7, 1980, through May 31, 1981 (45 Fed. Reg. 38,386 
(1980)). The proposed rule contained the identical maturity provisions set 
forth in the temporary rule, quoted above, and the explanatory information 
stated (id., emphasis added)): 


The regulation was based upon recommendations and information 
submitted by the Nectarine Administrative Committee, which requested 
that the regulatory provisions be effective through May 31, 1981. 
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Under the proposed amendment, California fresh nectarine 
shipments are required to grade at least U.S. No. 1, except that 
provision is made for a higher maturity standard based on color 
standards by variety or other specified tests. 


On July 3, 1980, the final rule extending the identical maturity provisions 
for the remainder of the year, from July 7, 1980, through May 31, 1981, was 
published, with the explanatory information stating (45 Fed. Reg. 45,252, 
45,252-53 (1980) (emphasis added)): 


Notice of proposed extension of these requirements was published 
in the Federal Register (45 FR 38386; 41962), on June 9, 1980, and it 
provided interested persons 15 days for filing written comments. None 
were received. 


This amendment is issued under the marketing agreement, as 
amended, and Order No. 916, as amended (7 CFR Part 916), 
regulating the handling of nectarines grown in California. The 
agreement and order are effective under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. 601-674). This action 
is based upon the recommendations and information submitted by the 
Nectarine Administrative Committee established under the marketing 
agreement and order which requested that the regulatory provisions be 
effective through May 31, 1981, and upon other available information. 


Under the amendment, California fresh nectarine shipments are 
required to grade at least U.S. No. 1, except that provision is made for 
a higher maturity standard based on color standards by variety or other 
specified tests... . 


It is further found that good cause exists for not postponing the 
effective date of this amendment until 30 days after publication in the 
Federal Register (5 U.S.C. 553) in that: (1) Nectarines are currently 
being shipped and the regulatory provisions should apply to all 
shipments in order to effectuate the declared policy of the act; (2) The 
regulatory provisions are the same as those currently in effect as well as 
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those in the notice to which no comments were filed; and (3) Handlers 
have been apprised of such provisions and the effective time. 


31. The following temporary final rule was published May 20, 1980, the 
first rule containing the new maturity provisions for plums, effective during the 
period May 19, 1980, through July 14, 1980 (45 Fed. Reg. 32,596 (1980)): 


§ 917.453 Plum Regulation 16. 


Order. (a) During the period May 19, 1980, through July 14, 1980, 
no handler shall ship any lot of packages or containers of any plums, 
other than the varieties named in paragraph (b) hereof, unless such 
plums grade at least U.S. No. 1: Provided, That maturity shall be 
determined by the application of color standards by variety or such 
other tests as determined to be proper by the Federal or Federal-State 
Inspection Service. 


(d) When used herein, "U.S. No. 1" and "serious damage" shall 
have the same meaning as set forth in the United States Standards for 
Fresh Plums and Prunes (7 CFR 2851.1520-1538); and all other terms 
shall have the same meaning as when used in the amended marketing 
agreement and order. 


The explanatory information for the new provisions stated (45 Fed. Reg. 
33,596 (1980) (emphasis added)): 


The grade and size regulation specifies a minimum grade of U.S. 
No. 1 for all varieties of plums except that provision is made for a 
higher maturity standard... . 


It is further found that it is impracticable and contrary to the public 
interest to give preliminary notice, engage in public rulemaking, and 
postpone the effective date until June 19, 1980 (5 U.S.C. 553), because 
of insufficient time between the date when information became 
available upon which this regulation is based and the effective date 
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necessary to effectuate the declared policy of the act. Interested persons 
were given an opportunity to submit information and views at an open 
meeting. It is necessary to effectuate the declared purposes of the act 
to make these regulatory provisions effective as specified, and handlers 
have been apprised of such provisions and the effective time. 


About 3 weeks later (June 9, 1980), a notice of proposed rulemaking was 
published proposing to extend the foregoing temporary rule for the remainder 
of the year, from July 15, 1980, through May 31, 1981 (45 Fed. Reg. 38,387 
(1980)). The proposed rule contained the identical maturity provisions set 
forth in the temporary rule, quoted above, and the explanatory information 
stated (id.): 


SUMMARY: This notice proposes to continue the current effective 
grade, size, container, and pack requirements on the handling of fresh 
California plums. These requirements are designed to provide for 
orderly marketing in the interest of producers and consumers. 


. Plum Regulations 16 and 17 (§§ 917.453, 917.454; 45 FR 33596) 
set forth the current grade, size, container, and pack requirements on 
the handling of fresh California plums through July 14, 1980. This 
proposed amendment would continue these requirements for the period 
of July 15, 1980, through May 31, 1981, for the grade and size 
requirements and an indefinite period for the container and pack 
requirements. 


‘ The action is based upon the recommendations and 
information submitted by the Plum Commodity Committee and upon 
other information. 


On July 14, 1980, the final rule extending the identical maturity provisions 
for the remainder of the year, from July 15, 1980, through May 31, 1981, was 
published, with the explanatory information stating (45 Fed. Reg. 47,115, 
47,115-16 (1980) (emphasis added)): 


On June 9, 1980, a notice was published (45 FR 38387) to extend the 
grade and size requirements through May 31, 1981, and an indefinite 
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period for the container and pack requirements. The notice allowed 
interested persons until June 30, 1980, to submit written comments 
pertaining to the proposals. None were received. 


The grade and size regulation specifies a minimum grade of U.S. 
No. 1 for all varieties of plums except that provision is made for a 
higher maturity standard.... The grade and size requirements are 
necessary to prevent the shipment of California plums of a lower grade 
and smaller size than specified and are necessary to provide ample 
supplies of good quality plums in the interest of producers and 
consumers pursuant to the declared policy of the act. 


It is further found that good cause exists for not postponing the 
effective date of this amendment until 30 days after publication in the 
Federal Register (5 U.S.C. 553) in that (1) shipments of plums are 
currently in progress and this amendment should be applicable to all 
shipments during the season in order to effectuate the declared policy 
of the act; (2) the amendment is the same as that specified in the 
notice to which no exceptions were filed; (3) the regulatory provisions are 
the same as those currently in effect; and (4) compliance with this 
amendment will not require any special preparation on the part of the 
persons subject thereto which cannot be completed by the effective 
time hereof. 


32. Since 1980-81, until 1988, the Nectarine and Plum Order provisions 
have continued, as herein pertinent, with the same "higher" maturity standards 
set forth in Findings 30 and 31, supra. 

33. The scope of this maturity change, and the reasons therefor, are 
spelled out in great detail in the rulemaking record. The Nectarine 
Committee Minutes of November 27, 1979 (Ex. 2, N-9-B), reveal that there 
was considerable discussion that the present (pre-1980) maturity standard was 
too low and generated complaints at retail concerning the receipt of fruit that 
was still green and unpalatable. Under the "mature" standard in effect before 
1980, a lot would pass if there was any amount of moisture visible when the 
fruit was cut. The new higher maturity standard would be applied by the use 
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of color standards being developed by the Federal-State Inspection Service to 
be used on each variety, with a 10 percent surface tolerance and a 10 percent 
lot tolerance. The Inspection Service also advised as to which color standard 
they had determined to be proper for each particular variety. It was estimated 
that three color chips would be sufficient for nectarines. The discussion also 
endorsed the idea that a Maturity Subcommittee should be created with 
authority to make exceptions for those instances where the application of a 
particular color chip to a specific variety is not reasonable. The Inspection 
Service emphasized that, based on their experience, fruit meeting the higher 
maturity standard would encounter no problems with regard to shelf life. 
They also estimated that about 50 percent of the fruit would have to be picked 
7 to 10 days later to meet the higher maturity standard. 

The Chairman expressed the view that some orchards were picked too 
early, that even under the new chips, fruit would be quite green at picking, 
and that chip revisions to ensure proper maturity might be required in the 
future after they had some experience. Leonard Wileman, a member of the 
Committee and a co-owner and representative of petitioner Wileman Bros. & 
Elliott, Inc., agreed with the Chairman and added that people have been 
picking an orchard once (stripping), instead of several picks, in order to save 
labor costs and that this practice has resulted in too green fruit being picked 
along with mature fruit. 

The minutes note that the same program is also being recommended for 
peaches and plums under Order 917. After discussion from members and the 
audience, the Committee (including Leonard Wileman) voted unanimously in 
favor of the higher maturity standard, the use of the color chips as determined 
by the Inspection Service, including the particular chip assignments, and a 
Maturity Subcommittee for exceptions. 

On November 28, 1979, the Plum Commodity Committee met and had 
essentially the same type of discussions as are described above (Ex. 3, P-9-B). 
One difference was that the Inspection Service determined that "spring" 
requirements, which had been used in the past in determining "mature" under 
the U.S. No. 1 Standard, should continue to be used in addition to the new 
color chips. The Inspection Service would be providing a copy of the specific 
requirements determined for each variety. Hope was expressed that use of 
only the color chip test might be possible in the future after some research. 
Leonard Wileman expressed his approval of the proposal and the entire 
project was unanimously passed by the Committee. 

At the May 8, 1980, Nectarine Committee and Plum Commodity 
Committee meetings, the new requirements were further discussed and again 
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supported (Ex. 2, N-8-A; Ex. 3, P-8-A). At that time the phrase "well- 
matured" was used by Mr. Botkin (Federal-State Inspection Service program 
supervisor in charge of Central California inspection activities) to describe the 
new higher maturity standard (Ex. 2, N-8-A at 4; Ex. 3, P-8-A at 2-3). The 
Marketing Policy Statement was also unanimously adopted. 

Field Office representatives of the Agricultural Marketing Service, 
U.S.D.A., attended all of these meetings and provided the Department’s 
Branch in Washington with all of the minutes as well as their own comments 
(Ex. 8, AMS-1, Memoranda of 12/7/79, 5/14/80; Ex. 35, Memoranda of 
12/10/79, 6/2/80). For example, the December 7, 1979, memorandum from 
the Department’s Field Office to the Washington Branch states (Ex. 8, 
AMS-1): 


During the past season CTFA Promotional Director Sanderson 
traveled around the country and was told by numerous chain store 
representatives and receivers that maturity on some lots of nectarines, 
peaches and plums received was so low that the fruit failed to ripen. 
The problem of maturity was addressed earlier this fall by 
representative growers and shippers of the three stone fruits and the 
Federal-State Inspection Service. Chairman Giannini led off the 
discussion on maturity beginning with the penultimate paragraph on 
page two. He stated that promotion and advertising is a waste of 
money if the fruit being promoted is inedible due to lack of maturity. 
He indicated that the discussion held earlier in the fall had resulted in 
a proposal that color standards be used in 1980 to establish maturity 
at a level above those presently set forth in U.S. Standards. In 
addition, each committee would utilize a maturity sub-committee which 
would be consulted during the season should any unforseen maturity 
problems arise. In the penultimate paragraph on page three Jim 
Botkin, supervisor for the inspection service in the San Joaquin Valley, 
responding to a question, stated that, in his opinion, the change in 
maturity would have little effect on early season varieties but from the 
time Red Grand matures (mid-July) to the end of the season harvest 
of about half of the varieties would be delayed in order to advance 
maturity levels. The discussion of maturity concludes on page four with 
a unanimous vote by the committee to utilize color standards to 
determine maturity for the 1980 season. 
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The marketing specialist in Washington, who analyzed all of the informa- 
tion (Tr. 376-79), also prepared summary memoranda referencing the changes 
to the Director of the Fruit and Vegetable Division (Ex. 8, AMS-3, 
Memoranda of 5/13/80, 5/28/80, 6/24/80). The Director’s office also had 
before it the Marketing Policy for 1980 (Ex. 8, AMS-2-A), which included this 
change. 

In the bulletins circulated by the CTFA’ staff with respect to the new 
regulations, the term "“well-matured" is used to describe the new maturity 
requirements. The nectarine bulletin dated May 13, 1980, states (Ex. 2, 
MS-8-A-1): 


NECTARINE BULLETIN NO. 1 


This bulletin sets forth everything you need to know about nectarine 
regulations for the 1980 marketing season. Crop estimates are 
reported on Addendum #1. The minimum grade and size regulations 
effective throughout the season and extending until June 1, 1981, 
follow: 


GRADE 
NECTARINE ORDER NO. 1 
ALL VARIETIES OF NECTARINES 


U. S. No. 1 with the following exceptions: 


MATURITY Nectarines shall be "well matured" which means 
that they meet the color standard established for 
each variety. This maturity requirement is more 
advanced than the maturity requirement of the 
USS. No. 1 Grade. 


"This is the Committees’ paid staff that aids in the administration of the Orders (see Finding 
41). 
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Similarly, the plum bulletin circulated by the CTFA staff dated May 15, 
1980, states (Ex. 2, MS-8-B): 


PLUM BULLETIN NO. 1 


This bulletin sets forth everything you need to know about plum 
regulations for the 1980 marketing season. Crop estimates are 
reported on Addendum #1. The minimum maturity, grade and size 
regulations effective throughout the season and extending until June 1, 
1981, follow: 


MATURITY 


ALL VARIETIES Plums shall be "well matured", which means that 
they meet the surface color, flesh color or "spring" 
requirements applicable to each variety or they 
meet the ground color standard established on a 
varietal basis. This maturity requirement will be 
more advanced than the maturity requirement of 
the U.S. No. 1 Grade. 


34. In 1981, continuing regulations were adopted for both plums and 
nectarines (46 Fed. Reg. 37,498, 38,339 (1981)), and remained in effect at the 
time of oral hearing in this proceeding. Both of these regulations were issued 
after no comments were received with regard to prior interim rules for the 
early 1981 season. Both the interim rules and the continuing rules provided 
for the same higher maturity standards that had been in effect in 1980. These 
1981 rules were to continue indefinitely, but the Committees would meet each 
year to consider any changes. The rulemaking records for the 1981 
regulations support a continuation of the higher maturity standard and the 
system of application of this standard, with determinations as to the proper 
test and test level for each variety being made by the Inspection Service and 
exceptions being made by the Maturity Subcommittees (Ex. 2, N-8-B, N-7-A; 
Ex. 3, P-8-C, P-7-A). Those Committee minutes also noted that the 
Inspection Service had determined eight new color chips to apply more 
accurately the higher maturity standard during the 1981 season (Ex. 3, P-7-A 
at 4). Again these minutes were relayed to the Branch in Washington, along 
with a summary prepared by the Field Office representative who attended the 
meetings (Ex. 8, AMS-1, Memoranda of 12/5/80, 5/8/81, 5/29/81; Ex. 35, 
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Memoranda of 12/11/80, 5/8/81), and to the Director’s office from the 
marketing specialist with another summary memorandum (Ex. 8, AMS-3, 
Memoranda of 5/12/81, 7/7/81). 

Since that time, and through the time of oral hearing in Wileman I, no 
changes were made in the regulations for maturity. The records, however, 
indicate that these matters were considered and discussed at virtually every 
Committee meeting (Ex. 2, N-1-A through N-7-B; Ex. 3, P-1-A through P-7- 
B). 

As shown above, the Secretary, on the basis of the rulemaking record 
before him, instructed the Federal-State Inspection Service agents to 
determine tests and test levels to apply a higher maturity level (a/k/a "well- 
matured") to specific varieties of plums and nectarines. The experienced 
Inspection Service supervisors developed these tests and test levels, and the 
relatively novice inspectors at each packinghouse applied the tests and test 
levels directed by their supervisors. This process of meeting the new maturity 
standard continued until the time of the hearing (Tr. 3408-11). For example, 
the November 19, 1981, minutes indicate that three additional color chips were 
added for nectarines (Ex. 2, N-7-B at 3). The May 6, 1982, nectarine minutes 
indicate the fine-tuning that was being done in the first few years to establish 
an appropriate chip for each variety (Ex. 2, N-6-A at 2-3). The plum minutes 
for November 20, 1981, show Inspection Service providing its determination 
for Santa Rosas, the most popular variety (Ex. 15, at 9) of plum (Ex. 3, P-7-B 
at 4-5). Since 1980, the color standards and other maturity tests have required 
a number of varieties of nectarines and plums to be picked more mature than 
in 1980, while only a few varieties of nectarines and plums have had their 
color standard or other maturity tests reduced from 1980 to the present. 

The only distinction between the situation under these Marketing Orders 
and the other grading and inspection activities of the Department is that the 
Committees and their Maturity Subcommittees may make exceptions and 
changes in test levels. Beginning in November of 1979 and continuing to the 
present, the Nectarine Administrative Committee and the Plum Commodity 
Committee each established a "Maturity Subcommittee," each of which has 
historically consisted of the members of the Committee itself. These 
Subcommittees were formed in order to assist in connection with the color 
standards and other maturity tests, and to make changes to the color 
standards and other maturity tests. As shown above (Finding 33), the 
rulemaking record shows that this was the intent when the regulations were 
changed in 1980, and the Secretary was aware of this intent in enacting the 
regulations. The Bylaws of both Committees were subsequently changed in 
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1982 or 1983 to express this intent (Ex. 1, CTFA-4-B at 3-4; Ex. 8, CTFA-9 
at 4).° The Nectarine Bylaw, as amended, which is virtually identical to the 
Plum Bylaw, states (Ex. 1, CTFA-4-B at 3): 


SECTION 2 - For the purpose of aiding the Federal/State Inspection 
Service in the application of appropriate maturity standards to effect 
the shipment of "well-matured" fruit, there is hereby established a 
Nectarine Maturity Subcommittee. This subcommittee will meet from 
time to time to aid in the determination of a proper maturity standard 
for both new varieties and older varieties that appear to need review 
of such standard. 


In the event a grower believes that the established maturity standard 
for any variety forces the holding of fruit on the tree until it is too 
mature to ship, such grower will contact the supervising Federal/State 
Inspector and a [CTFAJ Field Agent of marketing order management. 
The Field Agent and the supervising Federal/State Inspector will 
inspect samples of the variety in question (on the tree, if possible) and 
if good reason is determined, they will recommend to the Chairman of 
the subcommittee that a meeting be called. Only upon such 
recommendation by the Field Agent and the supervising Federal/State 
Inspector will the subcommittee meet to consider a grower’s request 
for review of a maturity standard. On such recommendation, the 
subcommittee will meet immediately to discuss the variety in question. 
If the subcommittee decides to upgrade the maturity standard, the new 
standard will not be in effect for 24 hours, during which time all 
shippers of the variety will be notified. If the subcommittee determines 
that the maturity standard should be lowered, the same procedure will 
be followed, except that the change will go into effect immediately. 


The amended Bylaws detail an orderly procedure for seeking exceptions 
from the Committees through the Committees’ staff and the Inspection 
Service, while retaining the ability of the Committees to act on their own 


*The Bylaws in the record are not dated, but the proposed Bylaws were discussed at a 
meeting held on November 17, 1982 (Ex. 2, N-6-C at 3). 


*See Finding 41. 
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initiative (Ex. 2, N-6-C at 3-4; see also, Tr. 1788, 2196-2200, 2710-13, 3077). 

Even though the CTFA field officer can initially recommend against the 
Maturity Subcommittee meeting to consider a variance request, the decision 
of the CTFA field officer and/or Federal-State Inspector does not preclude 
a handler from contacting the Chairman of the Plum or Nectarine Committee 
directly where a request has been initially denied to request a variance review 
(Tr. 2229, 3390)."° The Bylaws give the Chairman the authority to convene 
the Subcommittee at his own discretion (Tr. 2229). 

Thus, the CTFA field officer has no authority to make final decisions on 
a variance request. His authority is limited to the initial review of requests 
and subject to review by the Chairman of the Plum and Nectarine Committees 
and the Maturity Subcommittees (Tr. 243-46, 2228-29). 

Changes between seasons are detailed in the Committee minutes and 
supplied to the Department’s Field Office, and its Washington, D.C., Branch 
and Director. Changes during the season are also known to the Field Office 
and the Federal-State Inspection Service and reported to Washington 
(Tr. 2617-19). Under the Orders (7 C.F.R. §§ 916.62, 917.30), the Secretary 
has the unilateral power to disapprove and void any regulation, decision or 
determination of the Committees and Maturity Subcommittees. 

35. Continuously since 1980 when the color standards and other 
maturity tests were established, the Shipping Point Inspectors at all of the 
packinghouses cannot pass fruit, and cannot provide a certificate clearing the 
passing of the fruit, unless 90 percent of the lot meets the designated (or 
changed) color standard or other maturity test. 

36. | Only Shipping Point Inspectors are permitted to determine whether 
fruit is U.S. No. 1 or meets the assigned color chip or other maturity test. 

37. The Plum Commodity Committee consists of 12 growers of plums, 
many of whom are also handlers, and one public member, who is neither a 
grower nor handler of plums. The Nectarine Administrative Committee 
consists of eight growers of nectarines, who may also be handlers of 
nectarines. 

38. | Many of the growers on the Nectarine and Plum Committees, and 
all of the handlers on the Plum and Nectarine Committees, grow and/or 
handle both plums and nectarines. 


Petitioners are aware of the limited authority of the CTFA field officer and have sought 
relief from an unfavorable recommendation of the CIFA field officer and Federal-State 
Inspector by contacting LeRoy Giannini, Chairman of the Nectarine Committee, and requesting 
that he convene the Maturity Subcommittee (Tr. 243-46, 3156-65). 
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39. All of the members of the Committees (with the exception of the 
public member on the Plum Committee) compete with each other and with 
non-members of the Committees in the nectarine and plum markets. 

40. The members of the Committees do not grow all of the varieties of 
nectarines and/or plums which are regulated by the Nectarine and Plum 
Marketing Orders, and no handler member of the Committees handles all of 
the varieties of nectarines and plums regulated by the Marketing Orders. 

41. The term "California Tree Fruit Agreement" (CTFA) is a term that 
has different meanings, depending on the context in which it is used. The 
term is variously used by different people, or even the same people at 
different times, to refer to any or all of the various groups of people 
associated with Marketing Orders 916 and 917, or to Marketing Order 917 by 
itself. To growers, handlers, and others associated with the industry, "CTFA 
requirements" may mean, at times, explicit USDA regulations under Order 
916 or Order 917, or specific maturity tests either as determined by the 
Inspection Service or as determined by changes and variances made by the 
administrative committees. Inspection Service personnel use the term to refer 
to any Committee members or staff personnel or to requirements under the 
two Marketing Orders, as distinct from Inspection Service personnel and the 
requirements in the U.S. Standards. The Committees’ members and the hired 
staff personnel tend to use the term “CTFA" to mean the hired staff 
employees, and use "CTFA requirements" to mean any Marketing Order 
requirements, although such usage is not consistent. (See, e.g., Tr. 2631-32.) 

The term CTFA is nowhere defined in Marketing Orders 916 and 917, and 
is used just once in the regulations for Order 917, where there is a reference 
to sending reports, requests, etc., to the "Control Committee, California Tree 
Fruit Agreement" (7 C.F.R. § 917.110). The term "Control Committee" is 
defined as the overall administrative committee for Order 917 (7 C.F.R. § 
917.16-.35), which also has individual Commodity Committees for each of the 
three fruits covered by the Order (plums, peaches, and pears). The Control 
Committee consists of a number of handlers and a number of growers from 
each of the commodities, and it has the ultimate authority to hire the Chief 
Executive Officer of the CTFA staff. 

In a 1977 memorandum of agreement between the Control Committee of 
CTFA (i.e., the Control Committee of Order 917), the Nectarine 
Administrative Committee, and the Pear Program Committee, the term CTFA 
is defined to mean Order 917, and it is agreed that the Control Committee of 
Order 917 will provide all paid staff services and facilities for Order 916 and 
a California State Processed Pear Marketing Order through a somewhat 
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complicated arrangement whereby the latter two Marketing Order 
Committees have input into the staff hiring and other expenditures (through 
a joint Management Services Committee") (Ex. 1, CTFA 4-A). The staff 
employees paid under this arrangement are sometimes referred to as the 
CTFA, or the CTFA staff. 

Paid staff personnel (sometimes known as CTFA employees), including the 
Manager (Jon Field), the Field Director (Gary Van Sickle), and those that 
they supervised, are ultimately hired and fired by the Control Committee, and 
report to, and take orders from, the Control Committee and the various 
commodity committees, as appropriate. 

The CTFA paid staff did not decide new maturity test assignments (rather 
than the Inspection Service), or engage in any practice of granting or denying 
maturity test changes between seasons or of granting or denying variances 
during the season. The CTFA staff employees followed the directions of the 
Committees, which included presenting their views to the Committees on test 
changes between seasons, and regarding variances during the season. Because 
of many spurious variance requests in the early years, the Committees would 
generally not meet to consider variance requests unless both a CTFA fieldman 
and an Inspector believed a change was warranted. This procedure, however, 


was the decision and action of the Committees, which was publicly discussed 
before adoption. 

42. The CTFA staff is funded by assessments collected under the 
Marketing Orders. These assessments are collected from all the handlers. 


Conclusions 
I. Burden of Proof and Scope of Review. 


The fact that petitioners have the burden of proof in this proceeding, and 
that this is not a proceeding to "second guess" the Secretary’s policy 
judgments, is set forth in many decisions, e.g., In re Michaels Dairies, Inc., 33 
Agric. Dec. 1633, 1701-02 (1974), aff'd, No. 22-75 (D.D.C. Aug. 21, 1975), 
printed in 34 Agric. Dec. 1319 (1975), affd mem., 546 F.2d 1043 (D.C. Cir. 
Dec. 17, 1976), which states: 


"The Management Services Committee is made up of the Chairman of each of the four 
Commodity Committees (Bartlett pears, peaches, plums, and nectarines). Also, the Chairman 
of the Control Committee is on the Management Services Committee. 
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It is well settled that the burden of proof in an 8c(15)(A) review 
proceeding rests with the petitioner. Petitioner in this proceeding has 
the burden of proving that the challenged Order provisions and 
obligations imposed upon it were "not in accordance with law" (7 
U.S.C. 608c(15)(A)). See Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 
316-317 (C.A. 3), certiorari denied, 394 U.S. 929; Boonville Farms 
Cooperative, Inc. v. Freeman, 358 F.2d 681, 682 (C.A. 2); United States 
v. Mills, 315 F.2d 828, 836, 838 (C.A. 4), certiorari denied, 374 U.S. 
832, 375 U.S. 819; Windham Creamery, Inc. v. Freeman, 230 F. Supp. 
632, 635-636 (D.N.J.), affirmed, 350 F.2d 978 (C.A. 3), certiorari 
denied, 382 U.S. 979; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 
217 (E.D. Mo.), affirmed, 157 F.2d 87 (C.A. 8), certiorari denied, 329 
U.S. 788; Wawa Dairy Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa.), 
affirmed, 149 F.2d 860, 862-863 (C.A. 3); In re Clyde Lisonbee, 31 
Agriculture Decisions 952, 961 (1972); In re Fitchett Brothers, Inc., 31 
Agriculture Decisions 1552, 1571 (1972). 


The inquiry here does not encompass questions of policy, 
desirability, or the evaluation of the effectiveness of economic and 
marketing regulations issued pursuant to the Act. See In re 
Independent Milk Producer-Distributors’ Assoc., 20 Agriculture Decisions 
1, 18 (1961); In re Charles P. Mosby, Jr., d/b/a Cedar Grove Farms, 16 
Agriculture Decisions 1209, 1220 (1957), affirmed, Southern Dist. Miss., 
January 5, 1959. See, also, Pacific States Co. v. White, 296 U.S. 176, 
182. 


The responsibility for selecting the means of achieving the statutory 
policy and the relationship between the remedy selected and such 
policy are peculiarly matters of administrative competence. American 
Power Co. v. S.E.C., 329 U.S. 90, 112; Secretary of Agriculture v. Central 
Roig Co., 338 U.S. 604, 610-614. 


Without a showing that the action of the Secretary was arbitrary, 
his action is presumed to be valid. Benson v. Schofield, 236 F.2d 719, 
722 (C.A.D.C.), certiorari denied, 352 U.S. 976; Reed v. Franke, 297 
F.2d 17, 25-26 (C.A. 4). Mere assertions of illegality are not sufficient 
to have an order provision or administrative decision declared illegal. 
In re College Club Dairy, Inc., 15 Agriculture Decisions 367, 373 (1956). 
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There is a presumption of regularity with respect to the official acts 
of public officers and, "in the absence of clear evidence to the contrary, 
courts presume that they have properly discharged their official duties." 
United States v. Chemical Foundation, 272 U.S. 1, 14-15. Accord: 
[Panno v. United States, 203 F.2d 504, 509 (9th Cir. 1953);] Reines v. 
Woods, 192 F.2d 83, 85 (Emerg. C.A.); National Labor Relations Board 
v. Bibb Mfg. Co., 188 F.2d 825, 827 (C.A. 5); Woods v. Tate, 171 F.2d 
$11, 513 (C.A. 5); Pasadena Research Laboratories v. United States, 169 
F.2d 375, 381 (C.A. 9), certiorari denied, 335 U.S. 853; Laughlin v. 
Cummings, 105 F.2d 71, 73 (C.A.D.C.). Specifically, administrative 
orders and regulations are presumed to be based on facts justifying the 
specific exercise of the delegated authority. United States v. Rock Royal 
Co-op., 307 U.S. 533, 567-568 (a case under the Act involved herein); 
Thompson v. Consolidated Gas Co., 300 U.S. 55, 69; Pacific States Co. 
v. White, 296 U.S. 176, 185-186. 


The scope of review is set forth in § 10(e) of the Administrative Procedure 
Act as follows (5 U.S.C. § 706): 


§ 706 Scope of review 


To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the meaning or 
applicability of the terms of an agency action. The reviewing court 
shall-- 


(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be-- 


(A) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; 


(B) contrary to constitutional right, power, privilege, or 
immunity; 
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(C) in excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; 


(D) without observance of procedure required by law; 


(E) unsupported by substantial evidence in a case subject to 
sections 556 and 557 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute. 


The "narrow" scope of review under the arbitrary and capricious standard 
(just quoted (5 U.S.C. § 706(2)(A)) is set forth in Citizens to Preserve Overton 
Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), as follows: 

Section 706(2)(A) requires a finding that the actual choice made was 

not "arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law." 5 U.S.C. § 706(2)(A) (1964 ed., Supp. V). To 
make this finding the court must consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment. ... Although this inquiry into the facts 

is to be searching and careful, the ultimate standard of review is a 

narrow one. The court is not empowered to substitute its judgment for 

that of the agency. 


The Court further stated in Bowman Transp., Inc. v. Ark.-Best Freight 
System, Inc., 419 U.S. 281, 290 (1974): 


But we can discern in the Commission’s opinion a rational basis for its 
treatment of the evidence, and the "arbitrary and capricious" test does 
not require more. 


The "narrow" scope of review under § 706(2)(A), i.c., "arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law," and the fact 
that it "forbids the court’s substituting its judgment for that of the agency," is 
explained in Ethyl Corp. v. EPA, 541 F.2d 1, 34-37 (D.C. Cir. 1975) (en banc) 
(footnotes omitted), cert. denied, 426 U.S. 941 (1976), as follows: 


This standard of review is a highly deferential one. It presumes agency 
action to be valid. ... Moreover, it forbids the court’s substituting its 
judgment for that of the agency, . . . and requires affirmance if a 
rational basis exists for the agency’s decision.” . . . 
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This is not to say, however, that we must rubber-stamp the agency 
decision as correct. To do so would render the appellate process a 
superfluous (although time-consuming) ritual. Rather, the reviewing 
court must assure itself that the agency decision was "based on a 
consideration of the relevant factors * * *."* Moreover, it must engage 
in a “substantial inquiry" into the facts, one that is "searching and 
careful." Citizens to Preserve Overton Park v. Volpe, supra, 401 USS. at 
415, 416, 91 S.Ct. at 823, 824, 28 L.Ed.2d at 152, 153. This is 
particularly true in highly technical cases such as this one. 


A court does not depart from its proper function when it 
undertakes a study of the record, hopefully perceptive, even as 
to the evidence on technical and specialized matters, for this 
enables the court to penetrate to the underlying decisions of the 
agency, to satisfy itself that the agency has exercised a reasoned 
discretion, with reasons that do not deviate from or ignore the 
ascertainable legislative intent. 


Greater Boston Television Corp. v. FCC, 143 U.S. App. D.C. 383, 392, 
444 F.2d 841, 850 (1970), cert. denied, 403 U.S. 923, 91 S.Ct. 2229, 2233, 
29 L.Ed.2d 701 (1971)... . 


There is no inconsistency between the deferential standard of review 
and the requirement that the reviewing court involve itself in even the 
most complex evidentiary matters; rather, the two indicia of arbitrary 
and capricious review stand in careful balance. The close scrutiny of 
the evidence is intended to educate the court. It must understand 
enough about the problem confronting the agency to comprehend the 
meaning of the evidence relied upon and the evidence discarded; the 
questions addressed by the agency and those bypassed; the choices 
open to the agency and those made. The more technical the case, the 
more intensive must be the court’s effort to understand the evidence, 
for without an appropriate understanding of the case before it the court 
cannot properly perform its appellate function. But that function must 
be performed with conscientious awareness of its limited nature. The 
enforced education into the intricacies of the problem before the 
agency is not designed to enable the court to become a superagency 
that can supplant the agency’s expert decision-maker. To the contrary, 
the court must give due deference to the agency’s ability to rely on its 
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own developed expertise. ... The immersion in the evidence is 
designed solely to enable the court to determine whether the agency 
decision was rational and based on consideration of the relevant 
factors.... It is settled that we must affirm decisions with which we 
disagree so long as this test is met.” .. . 


Thus, after our careful study of the record, we must take a step 
back from the agency decision. We must look at the decision not as 
the chemist, biologist or statistician that we are qualified neither by 
training nor experience to be, but as a reviewing court exercising our 
narrowly defined duty of holding agencies to certain minimal standards 
of rationality.” "Although [our] inquiry into the facts is to be searching 
and careful, the ultimate standard of review is a narrow one." Citizens 
to Preserve Overton Park v. Volpe, supra, 401 U.S. at 416, 91 S.Ct. at 
824, 28 L.Ed.2d at 153. We must affirm unless the agency decision is 
arbitrary or capricious.” 


The "narrow" scope of review under the "arbitrary and capricious" standard, 
under which "a court is not to substitute its judgment for that of the agency," 
with examples of when a court should reverse an agency, is set forth in Motor 
Vehicle Mfrs. Ass’n of the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43 (1983), as follows: 


The scope of review under the “arbitrary and capricious" standard is 
narrow and a court is not to substitute its judgment for that of the 
agency. Nevertheless, the agency must examine the relevant data and 
articulate a satisfactory explanation for its action including a "rational 
connection between the facts found and the choice made." Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962). In 
reviewing that explanation, we must "consider whether the decision was 
based on a consideration of the relevant factors and whether there has 
been a clear error of judgment." Bowman Transportation, Inc. v. 
Arkansas-Best Freight System, Inc., supra, at 285; Citizens to Preserve 
Overton Park v. Volpe, supra, at 416. Normally, an agency rule would 
be arbitrary and capricious if the agency has relied on factors which 
Congress has not intended it to consider, entirely failed to consider an 
important aspect of the problem, offered an explanation for its decision 
that runs counter to the evidence before the agency, or is so 
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implausible that it could not be ascribed to a difference in view or the 
product of agency expertise. 


In In re Schepp’s Dairy, Inc., 35 Agric. Dec. 1477 (1976), aff'd, No. 76-1984 
(D.D.C. Aug. 15, 1977), aff'd sub nom. Schepp’s Dairy, Inc. v. Bergland, 628 
F.2d 11 (D.C. Cir. 1979), it is explained that it is for the Secretary in his 
rulemaking capacity to make policy judgments based upon conflicting 
testimony and conflicting considerations, and that even though other 
regulatory alternatives might have been more persuasively reasonable, that is 
not enough to set aside, as illegal, the regulatory alternative selected by the 
Secretary. Specifically, it is stated (35 Agric. Dec. at 1493, 1495, 1497-98): 


Section 8c(4) requires not only that order provisions be based upon 
record evidence, but that they also tend to effectuate the declared 
policy of the Act. Petitioner’s argument ignores the discretionary 
power conferred upon the Secretary with respect to such finding. As 
noted earlier, there was extensive testimony at the hearing relating to 
various approaches and considerations to be taken in determining the 
appropriate location adjustment. The fact that the Secretary chose one 
regulatory alternative over another cannot logically give rise to cries of 
illegality. Lewes Dairy, supra [401 F.2d 308 (3d Cir. 1968), cert. denied, 
394 US. 929 (1969)], at page 319. 


While the Secretary’s finding as to the effectuation of the policy of 
the Act must be based on the evidence introduced at the hearing, there 
is no compulsion that the Secretary find that a proposal will tend to 
effectuate the statutory policy even though supported by evidence. 


In order to successfully challenge the decision of the Secretary, 
petitioner cannot merely show that, on the balance, its position is 
supported by evidence in the record, or vaguely allege that the 
Secretary's decision is unsupported in the record. Petitioner has the 
substantial burden to overcome a strong presumption of the existence 
of facts which support the administrative determination. Lewes Dairy, 
Inc., supra, pages 315-316. The Act gives the Secretary broad 
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discretionary powers to effectuate its purposes. The existence of 
regulatory alternatives, even those which might be more persuasively 
reasonable, is not cognizable on review, Lewes, supra, pages 317, 319. 


This proceeding does not afford petitioner a forum to review 
questions of policy, desirability, or effectiveness of Order provisions, Jn 
re Sunny Hill Farms Dairy Co., 26 A.D. 201, 217 [, aff'd, 446 F.2d 1124 
(8th Cir. 1971), cert. denied, 405 U.S. 917 (1972)].” It is not sufficient 
for petitioner to show that the record may contain evidence supporting 
its positions. On the contrary, petitioner must establish clearly that the 
record cannot sustain the conclusion reached by the Secretary. 


II. The Act Limits the Scope of Inquiry in This Proceeding to the Matters 
Raised in the Petitions Filed by Petitioners, and Does Not Permit a 
Review of Discretionary Determinations as to a Particular Lot of Fruit 
or an Award of Monetary Damages. 


Before considering the substantive issues raised in this proceeding, it is 
important to recognize three limitations applicable to proceedings under § 
8c(15)(A) of the Act (7 U.S.C. § 608c(15)(A)). First, the ALJ and the 
Judicial Officer can only rule on matters raised in the petitions filed by 
petitioners; second, they cannot rule on discretionary determinations as to a 
particular lot of fruit; and third, the Act does not permit an award of 
monetary damages. 


A. The Act Limits the Scope of Inquiry in a § 8c(15)(A) Proceeding 
to the Matters Raised in the Petitions Filed by Petitioners. 


Section 8c(15)(A) of the Act provides (7 U.S.C. § 608c(15)(A) (emphasis 
added)): 


"Sunny Hill cites (26 Agric. Dec. at 217): 


See, e.g. United States v. Howeth M. Mills, et al, supra (, 315 F.2d 828, 838 (4th Cir. 
1963), cert. denied, 375 U.S. 819 (1963)]; In re Charles P. Mosby, Jr., d/b/a Cedar Grove 
Farms, 16 A.D. 1209, 1220 (1957), aff'd, S.D. Miss., Jan. 5, 1959; In re Clover Leaf Dairy 
Company, 15 A.D. 339 (1956), affd, N.D. Ind., Sept. 10, 1958. Cf Pacific States Box & 
Basket Co. v. White, 296 U.S. 176, 182 (1935). 
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(15) Petition by handler for modification of order or exemption; 
court review of ruling of Secretary 


(A) Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such order or any 
provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with 
regulations made by the Secretary of Agriculture, with the approval of 
the President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance 
with law. 


Under the plain terms of the Act, the Secretary’s authority is limited to 
ruling “upon the prayer of such petition" (7 U.S.C. § 608c(15)(A)). This 
principle was recently stated in Jn re Farm Fresh, Inc., 49 Agric. Dec. 


> 


slip op. at 52-53 (Apr. 12, 1990), appeal docketed, CIV-90-688 T (W.D. Okla. 
May 1, 1990), as follows: 


In addition to disagreeing with the ALJ on the merits of the Notice 
of Hearing issue, I disagree with the ALJ on procedural grounds. That 
is, I believe that it was inappropriate for the ALJ to hold that the 
Notice of Hearing (and therefore the amendatory order) was invalid on 
the basis of a sentence in the Notice of Hearing not relied upon by the 
petitioner. It should be noted that this is not the typical proceeding 
brought before the ALJs whereby the Department is the complainant, 
and the ALJ might appropriately note sua sponte a ground of defense 
not noticed by the respondent’s counsel. Rather, a § 8c(15)(A) 
proceeding is instituted by a private party, who is responsible for 
framing the issues. Under § 8c(15)(A) of the Act (7 U.S.C. § 
608c(15)(A)), only a handler may file "a written petition" challenging 
an order, or any provision thereof, after which the handler shall be 
given opportunity for a hearing "upon such petition, in accordance with 
regulations made by the Secretary," and with a ruling made “upon the 
prayer of such petition...." Neither the statute nor the Rules of 
Practice authorize an ALJ or the Judicial Officer to challenge an order 
or a provision thereof upon a basis not raised by the handler. The 
Rules of Practice require the petition to specifically state the "grounds" 
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for the challenge (7 C.F.R. § 900.52(b)(4)), limit the evidentiary record 
to matters relevant and material to those grounds (7 C.F.R. § 
900.60(d)), and require the ALJ to base his decision on that record (7 
C.F.R. § 900.64(c)). 


Even though the petitioner contested the adequacy of the Notice of 
Hearing in its petition, petitioner did not rely on the ground relied 
upon by the ALJ in holding that the Notice of Hearing was inadequate. 
Accordingly, I believe that it was error for the ALJ to raise sua sponte 
the issue as to whether the sentence limiting the receipt of evidence "to 
the economic and marketing conditions which relate to the location 
adjustment provisions of the proposed merged and expanded Southwest 
Plains marketing area" precluded the receipt of evidence on the issue 
as to whether Lincoln County should be placed in Zone I. 


The Judicial Officer has suggested, by way of dicta, that in a disciplinary 
proceeding instituted by the Department, it might be appropriate to permit an 
amendment to the complaint at the conclusion of the hearing to conform to 
the proof. See In re Steinberg Bros. Co., 43 Agric. Dec. 1878, 1896 n. 22, 
1902-03 (1984). But that practice would not be appropriate in a § 8c(15)(A) 
proceeding such as this, in view of the express statutory language discussed 
above, and the industry-wide effect of the decision in a § 8c(15)(A) 
proceeding. 


B. The Act Does Not Permit Review in a § 8c(15)(A) Proceeding of 
Discretionary Determinations as to a Particular Lot of Fruit. 


Under the provisions of § 8c(15)(A) of the Act, quoted in the immediately 
preceding subsection, a handler is free to challenge the validity of a marketing 
order and regulations issued thereunder, but if an obligation (e.g., not to ship 
noncomplying fruit) is imposed "in accordance with law," the obligation cannot 
be set aside in a § 8c(15)(A) proceeding. 

Insofar as relevant here, the "law" establishes a procedure for determining 
whether a particular lot of nectarines or plums meets the criteria for 
shipment. The Federal-State Inspector examines the lot, and, under the 
inspection regulations, an appeal inspection may be requested. The inspection 
regulations provide (7 C.F.R. §§ 51.24, .27, .29-.30): 
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§ 51.24 When appeal inspection may be requested. 


An application for appeal inspection may be made by any financially 
interested person who is dissatisfied with the results of an inspection 
as stated in an inspection certificate, if the lot can be positively 
identified by the Inspection Service as the lot which was previously 
inspected. 


§ 51.27 When appeal inspection may be refused. 


An application for an appeal inspection may be refused if: (a) The 
reasons for the appeal inspection are frivolous or not substantial; (b) 
the quality or condition of the product has undergone a material 
change since the inspection covering the product on which the appeal 
inspection is requested; (c) the lot in question is not, or cannot be, 
made accessible for the inspection; (d) the lot relative to which appeal 
inspection is requested cannot be identified positively by the inspector 


as the lot which was previously inspected; or (e) there is 
noncompliance with the regulations in this part. Such an applicant 
shall be notified promptly of the reason for refusal. 


§ 51.29 Order in which made. 


Appeal inspections shall be made, as soon as practicable, following 
the time requested by the applicant and in the order in which 
applications are received. They shall take precedence over all other 
pending applications, except applications for inspections covering lots 
involved in complaints filed pursuant to the Perishable Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). 


§ 51.30 Who shall perform appeal inspections. 
Appeal inspections shall be performed by an inspector or inspectors 


authorized for this purpose by the Administrator and whenever 
practical, such appeal inspections shall be made by two inspectors. 
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In addition, if the handler believes that the maturity color chips or other 
tests should be modified in view of special circumstances, the handler may 
request a variance (Findings 33, 34; § IV(E), infra). 

If a determination is made as a result of the established procedures that 
a particular shipment does not meet the required criteria, the inspection 
certificate shows that the lot does not qualify, and a red tag is placed on the 
lot showing that it cannot be shipped under the Marketing Order. If the 
appropriate procedure has been followed, and the Marketing Order and 
regulations are valid, the obligation not to ship the lot has been imposed "in 
accordance with law," irrespective of whether an error of judgment was, in 
fact, made in determining the suitability for shipment of the particular lot. 
The Act does not permit a § 8c(15)(A) proceeding to be used as a “second 
appeal inspection." The inspection regulations expressly permit refusal of an 
appeal inspection if the lot cannot be reinspected, or if the quality or 
condition of the product has undergone a material change. It would be 
entirely inappropriate to have an Administrative Law Judge, and then the 
Judicial Officer, and ultimately the courts, determine whether a particular lot 
of fruit did or did not, in fact, meet the criteria for shipment (e.g., because it 
was not free from growth cracks, sunburn, or decay) based on the opinions of 
witnesses testifying months after the fact. By the same reasoning, if the 
procedure for variances from the maturity requirement is valid, whether a 
variance should or should not have been given in a particular case is not 
reviewable in a § 8c(15)(A) proceeding. 

This limitation on the scope of a § 8c(15)(A) proceeding is of great 
importance to the entire Marketing Order program. Congress very wisely 
limited the scope of inquiry to a determination as to whether the regulatory 
program is valid and an obligation was imposed "in accordance with law." If 
the regulatory program is valid and the obligation not to ship a particular lot 
of fruit was imposed in accordance with the regulatory program, no provision 
is made for a “second appeal inspection" as to a particular lot of fruit. 


C. The Act Does Not Authorize the Award of Monetary Damages. 


Under the plain terms of the Act, a handler’s petition under § 8c(15)(A) 
of the Act is limited to “stating that any such order or any provision of any 
such order or any obligation imposed in connection therewith is not in 
accordance with law and praying for a modification thereof or to be exempted 
therefrom," and the Secretary is limited to ruling "upon the prayer of such 
petition” (7 U.S.C. § 608c(15)(A) (emphasis added)). There is no 
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authorization in the Act, the Marketing Orders, or the Rules of Practice for 
consequential damages (as distinguished from a return of monies paid) to be 
awarded in § 8c(15)(A) proceedings. In over 50 years of proceedings under 
this Act, consequential damages have never been awarded. Petitioners and 
the ALJ attempt to distinguish fruit and vegetable orders from milk orders by 
contending that the latter orders only involve monies paid, and never 
consequential injury. This allegation is incorrect. For example, a milk supply 
plant might well suffer only consequential damages from a pooling provision 
that required an unlawfully high percentage of its milk to be delivered to 
distributing plants. Nonetheless, no case has ever been decided under milk 
orders or fruit and vegetable orders which would allow for consequential 
damages. 

There have, of course, been some milk cases in which, as a result of a 
determination that an obligation to pay money imposed on a milk handler by 
a Market Administrator was unlawful, refunds have been made to the handler. 
See, e.g., In re Defiance Milk Products Co., 44 Agric. Dec. 11, 59 (1985), aff'd 
on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 
(6th Cir. 1988). But even “where a handler has been awarded money in a § 
8c(15)(A) proceeding, interest [i.c., consequential damage] has never been 
awarded." Jd. at 60. 

Furthermore, even though an obligation unlawfully imposed on a milk 
handler might permit a return of the money unlawfully exacted from the 
handler, the general practice in this Department is first to give the Secretary 
the opportunity, in his rulemaking capacity, to correct the error, retroactively. 
As stated in In re Farm Fresh, Inc., 49 Agric. Dec. ___, slip op. at 71-73 
(Apr. 12, 1990), appeal docketed, CIV-90-688 T (W.D. Okla. May 1, 1990): 


Since I am dismissing the petition, it is unnecessary for me to rule 
on what relief would have been appropriate if the petition were not 
dismissed. However, if the petition were not dismissed, I would have 
remanded the proceeding for the Secretary to determine the 
appropriate remedy in his legislative capacity, for the reasons set forth 
in Respondent’s Appeal Petition at 36-69, attached as Appendix B, and 
Respondent’s Reply Brief filed Oct. 11, 1988, at 5-7, attached as 
Appendix C. (These excerpts from respondent’s briefs will not be 
published in Agriculture Decisions, since it is not necessary for me to 
decide this issue.) 





WILEMAN BROS., et al. The 
49 Agric. Dec. 705 


As stated in In re Baker & Sons, Dairy, Inc., 48 Agric. Dec. : 
slip op. at 66-67 (Sept. 22, 1989), appeal docketed sub nom. Meadow 
Gold Dairies, Inc. v. Yeutter, No. 89-543-JJF (D. Del. Oct. 10, 1989): 


VI. Ifthe Secretary’s Temporary, Emergency Rulemaking 
Action Were Found Unlawful, the Proper Course 


Would Be to Remand the Matter to the Secretary for 
Lawful Action. 


If the Secretary’s temporary, emergency rulemaking action 
were held to be unlawful, the proper course would be to remand 
the proceeding to the Secretary to determine in his legislative 
capacity the appropriate action to be taken, which might or 
might not result in any payment to petitioners. See In re 
Defiance Milk Products Co., 44 Agric. Dec. 11, 57-62 (1985), 
aff'd on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), 
aff'd, 857 F.2d 1065 (6th Cir. 1988);* In re Borden, Inc., 37 Agric. 
Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 
(1979),° dismissed per 


*In Defiance, the Judicial Officer recognized that some courts had 
awarded monetary relief to some handlers, but the Judicial Officer did 
not adopt that policy as the proper Departmental policy. 


*In In re Borden, Inc., 38 Agric. Dec. 1061 (1979) (remand order), 
the Judicial Officer remanded the proceeding to the ALJ to determine 
the damages [i.e., the return of money paid by the handler]. But that 
remand order does not reflect the Department’s customary practice, 
since the remand order related to two related proceedings, one of 
which was controlled by a court decision holding that Borden was 
entitled to recover overpayments from the producer-settlement fund. 
Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 1976). 


settlement agreement, 40 Agric. Dec. 1711 (1979); In re Babcock 
Dairy Co. of Ohio, 35 Agric. Dec. 431, 444-46 (1976), remanded 
sub nom. American Dairy of Evansville, Inc. v. Bergland, 627 
F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding case to the 
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Secretary to issue new provisions supportable on the record or 
to hold a new hearing on the issue, at the Secretary’s discretion, 
while granting petitioner prospective relief in the interim). 


In some cases, courts have remanded proceedings for further 
administrative consideration. See, e.g. Addison v. Holly Hill 
Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the 
proper course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if 
he had limited himself to statutory authority); American Dairy 
of Evansville, Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 
809, 817-18 (D.C. Cir. 1975) (rule invalidated and proceeding 
remanded to the Secretary for a new rulemaking proceeding in 
compliance with the APA, with invalidated regulation to remain 
in effect in interim). 


In other cases, courts have refused to give refunds to 
prevailing parties, notwithstanding the illegality of administrative 
action. See, e.g., Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. 
Cir. 1968) (where “nearby differential" was held invalid, 


equitable considerations precluded refund to prevailing parties). 
See, also, Lehigh Valley Coop. Farmers, Inc. v. United States, 370 
U.S. 76, 99 (1962) (where regulation held invalid, Court left 
open question as to whether Secretary could retrospectively 
apply new regulation to impounded funds); accord United States 
v. Morgan, 307 U.S. 183, 185-98 (1939). 


In In re Defiance Milk Products Co., 44 Agric. Dec. 11, 57-59 (1985), aff'd 
on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 
(6th Cir. 1988), referred to in the preceding quotation, it is stated: 


Ill. If the Secretary’s Temporary Rulemaking Action Were 
Found Unlawful, the Proper Course Would Be to Remand 
the Matter to the Secretary for Lawful Action. 


After concluding that it was unlawful for the Secretary to refuse to 
adopt petitioner’s proposal, the ALJ ruled (Initial Decision at 28): 
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The result of the Secretary’s action was that petitioner was 
required to pay 40 cents per hundredweight more for producer 
milk than its competitors marketing other Class III products. 
The proper remedy in such circumstances is for the Market 
Administrator of Order 33 to reimburse petitioner the amount 
of this overcharge. 


In the first place, petitioner was not required to pay more for milk 
than its competitors making evaporated milk or any of the other 14 
products remaining in Class III. Only handlers making butter, nonfat 
dry milk and cheese (except cottage cheese and cottage cheese curd) 
benefited from the temporary price reduction. All handlers of the 15 
products remaining in Class III, including other handlers making 
evaporated milk, continued to pay the same basic formula price 
previously set by a valid rulemaking proceeding. 


But even if the Secretary's rulemaking action were held to be 
unlawful, the proper course would be to remand the proceeding to the 
Secretary to determine in his legislative capacity the appropriate action 


to be taken, which might or might not result in any payment to 
petitioner. 


If, for example, the Secretary’s temporary rulemaking action were 
held unlawful because the Secretary failed to explain in his rulemaking 
decision that he was actually reclassifying milk used to produce butter, 
nonfat dry milk and cheese (except cottage cheese and cottage cheese 
curd) in a new Class III(A), priced 40¢ less than the basic formula 
price applicable to Class III, the obvious remedy would be for the 
Secretary to amend his findings and conclusions, which would eliminate 
the illegality. 


If, on the other hand, it were held (i) that substantial evidence does 
not support putting butter, nonfat dry milk and cheese (except cottage 
cheese and cottage cheese curd) in the temporary, new Class III(A), or 
(ii) that it is unlawful to include butter, nonfat dry milk and cheese 
(except cottage cheese and cottage cheese curd) in the temporary, new 
Class III(A) without also including evaporated milk, the Secretary 
might (a) want to hold a new hearing to determine nunc pro tunc what 
temporary action should have been taken (which could take anyone of 
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numerous forms), (b) acquiesce in the determination of illegality and 
annul the temporary rulemaking action as to all handlers, or (c) include 
evaporated milk (and perhaps other products) in the temporary, new 
Class III(A). There would be no basis for binding the Secretary to 
take only one action, viz., include evaporated milk, but none of the 
other 14 products that would remain in Class III, in the new Class 
TII(A). 


Where it has been administratively determined that the Secretary’s 
rulemaking action is unlawful, it has been the practice in this 
Department for more than 40 years to remand the proceeding to the 
Secretary, rather than for the ALJs or the Judicial Officer to take 
corrective rulemaking action. See, e.g., In re Borden, Inc., 37 Agric. 
Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 (1979), 
dismissed per settlement agreement, 40 Agric. Dec. 1711 (1979); In re 
The Babcock Dairy Co. of Ohio, 35 Agric. Dec. 431, 444-46 (1976), 
remanded sub nom. American Dairy of Evansville, Inc. v. Bergland, 627 
F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding case to the Secretary 
to issue new provisions supportable on the record or to hold a new 


hearing on the issue, at the Secretary’s discretion, while granting 
petitioner prospective relief in the interim). 


Even during the period prior to 1980, when the delegation of 
authority to the Judicial Officer included authority to perform "any 
regulatory function" (7 C.F.R. § 2.35 (1979)), which is not now in the 
Judicial Officer’s delegation of authority (7 C.F.R. § 2.35 (1984)), in 
actual practice, the Judicial Officer always refrained from exercising 
any rulemaking function. Flavin, "The Functions of the Judicial Officer, 
USDA," in 26 Geo. Wash. L. Rev. 277, 278 n. 9 (1958) (written by the 
Department’s Judicial Officer from 1942 to 1972). 


In similar situations, courts also frequently remand proceedings for 
further administrative consideration. See, e.g, Addison v. Holly Hill 
Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the proper 
course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if he had 
limited himself to statutory authority); American Dairy of Evansville, 
Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 809, 817-18 (D.C. 
Cir. 1975) (rule invalidated and proceeding remanded to the Secretary 
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for a new rulemaking proceeding in compliance with the APA, with 
invalidated regulation to remain in effect in interim). 


In other cases, courts have refused to give refunds to prevailing 
parties, notwithstanding the illegality of administrative action. See, e.g., 
Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. Cir. 1968) (where "nearby 
differential" was held invalid, equitable considerations precluded refund 
to prevailing parties). See, also, Lehigh Valley Coop. Farmers, Inc. v. 
United States, 370 U.S. 76, 99 (1962) (where regulation held invalid, 
Court left open question as to whether Secretary could retrospectively 
apply new regulation to impounded funds); accord United States v. 
Morgan, 307 U.S. 183, 185-98 (1939). 


Courts have, however, awarded relief to prevailing parties in some 
cases distinguishable from the present case. In Fairmont Foods Co. v. 
Hardin, 442 F.2d 762 (D.C. Cir. 1971), a handler challenged the 1965 
promulgation of a higher Class I price applicable to its plant location 
and requested a refund of the difference between the pre-1965 price 
and the higher price it had been forced to pay between 1965 and 1968 
as a result of the amendment. Jd. at 766 n. 16. The court set aside the 
amendment because the rulemaking record did not contain substantial 
evidence to support it. Jd. at 767. The court concluded that the 
plaintiff was entitled to recover the “overpayments which it made 
pursuant to this invalid Order." Jd. at 773. 


In Fairmont Foods, the court held that the handler should only have 
paid the price set by the valid Order provision which preceded the 
invalid amendment, and that the "overpayments" should be returned to 
the handler. In the present case, however, the price petitioner paid for 
milk in June and July 1983 was the same price it had been paying 
which had been set by a valid Order provision not even challenged in 
this proceeding. There is no prior, valid price to revert to, as in 
Fairmont Foods, because the prior, valid price is the one which 
petitioner paid in this case. 


Similarly, in Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 
1976), and Abbotts Dairies Division of Fairmont Foods, Inc. v. Butz, 584 
F.2d 12, 16-21 (3d Cir. 1978), handlers challenged order amendments 
which raised the Class I price for their milk above the level at which 
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it had been previously set. The courts found insufficient evidence for 
the amendments, and, therefore, held that they were invalid. The 
handlers’ recoveries were based on the fact that they had paid a price 
set by invalid Order provisions. But, as stated above, here petitioner’s 
price for milk was set by a prior, valid Order provision. Accordingly, 
those cases are not analogous to the situation here. 


In the present case, if the Secretary’s temporary, rulemaking action 
were held unlawful, I would adhere to the Department’s settled 
practice for over 40 years, and remand the proceeding to the Secretary 
for further legislative consideration. That action is particularly 
appropriate here in view of the numerous, reasonable options available 
to the Secretary, if his original, temporary action were held invalid. 


Similarly, in Jn re Sequoia Orange Co., 47 Agric. Dec. 2, 191 (1988), aff'd 
in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88- 
98 EDP (E.D. Cal. June 14, 1989), it is stated: 


Finally, even if petitioners had properly made a case as to the 
omission of alternative views (which they did not), and I believed such 
an omission to be legal error (which I do not), rather than hold invalid 
those weekly volume regulations where petitioners proved their case, 
in this respect, I would have remanded the matter to the Division 
Director to make a determination at the present time as to whether the 
additional information would have altered the regulation for the week 
in question. See Addison v. Holly Hill Fruit Products, Inc., 322 US. 
607, 619-23 (1944); In re Oak Tree Farm Dairy, Inc., 38 Agric. Dec. 113, 
165-66 (1979) (decision on remand), aff'd, 544 F. Supp. 1351 (E.D.N.Y. 
1982). 


However, irrespective of whether the Secretary should be permitted to 
correct an error retroactively, where error has been found in a § 8c(15)(A) 
proceeding, an award of monetary damages (as distinguished from a return 
of money already paid) is not permitted by the Act. 
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The ALJ Correctly Held That the Secretary’s Budgetary Approval 
of Committee Advertising Expenses Is Not Subject to APA Notice 
and Comment Requirements, but Incorrectly Ordered a Return of 
That Portion of the Assessments Used to Pay the CTFA Staff (the 
Employees of the Nectarine and Plum Committees). 


As a result of the ALJ’s Initial Decision, respondent’s appeal, and 
petitioners’ cross-appeal, two assessment issues remain in the case. First, 
respondent appeals from that portion of the ALJ’s order (Initial Decision at 
398, { 2) holding that "[t]o the extent that a portion of the disputed 
assessments are used to finance the California Tree Fruit Agreement, the 
Petitioners are entitled to a return thereof inasmuch as the California Tree 
Fruit Agreement is an entity which has never been delegated authority by the 
Secretary of Agriculture pursuant to the Administrative Procedure Act and the 
authority of the California Tree Fruit Agreement has never been published in 
the Federal Register for notice and comment." 

Second, petitioners’ cross-appeal states (Petitioners’ Cross-Appeal Petition 
at 2): 


Wileman/Kash, pursuant to 7 C.F.R. § 900.65, hereby Cross-Appeal 
with respect to only one issue. In her Decision and Order, 
Administrative Law Judge Dorothea A. Baker, ruled that the Secretary 
of Agriculture’s budgetary approval of the expenses submitted by 
CTFA, through the tree fruit committees was a mandatory action, not 
subject to rulemaking, and thus, not required to satisfy the 
requirements of the Administrative Procedure Act. Petitioners contest 
that ruling with respect to the Secretary's budget approval of the 
"generic" advertising program.” 


Petitioner Kash raised the issue involved in its cross-appeal in its petition (p. 18, { 31; see, 
also, p. 16, ¢ 27; p. 17, ¢ 30; p. 20, 4 H; p. 21, 441, J), and Petitioner Wileman & Elliott, Inc., 
raised the issue in its amended petition (pp. 22-24, 4 27; see, also, p. 6, 4 8; p. 27, 4 34; p. 31, 44 
I-K). Both petitions prayed for a return of the assessments only for the years 1984 through 1987 
(Wileman Amended Petition at 31, 4 I; Kash Petition at 20,  H), and, therefore, no other years 
are relevant (§ II(A), supra). In addition, neither petition questioned the constitutionality of 
requiring petitioners to pay for advertising and, therefore, the constitutionality of requiring 
petitioners to pay for advertising was not properly raised in this proceeding. 
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No issue is raised as to the statutory authority of the Secretary to collect 
assessments, including assessments to pay for advertising, but these statutory 
provisions are, nonetheless, vital to the APA issue raised by petitioners. The 
Act provides (7 U.S.C. §§ 608c(6)(I), 610(b)(2)(ii)-(iii) (emphasis added)): 


(6) Other commodities; terms and conditions of orders 


In the case of the agricultural commodities and the products 
thereof, other than milk and its products, specified in subsection (2) of 
this section [including fruits] orders issued pursuant to this section shall 
contain one or more of the following terms and conditions, and (except 
as provided in subsection (7) of this section), no others: 


(1) Establishing or providing for the establishment of production 
research, marketing research and development projects designed to 
assist, improve, or promote the marketing, distribution, and 
consumption or efficient production of any such commodity or product, 
the expense of such projects to be paid from funds collected pursuant 
to the marketing order: Provided, That with respect to orders applicable 
to... plums [or] nectarines, . . . such projects may provide for any form 
of marketing promotion including paid advertising and with respect to 
almonds, filberts (otherwise known as hazelnuts), raisins, walnuts, 
olives, and Florida Indian River grapefruit may provide for crediting 
the pro rata expense assessment obligations of a handler with all or any 
portion of his direct expenditures for such marketing promotion 
including paid advertising as may be authorized by the order. . . . 


(ii) | Each order relating to any other commodity [i.e., other than 
milk] or product issued by the Secretary under this chapter shail 
provide that each handler subject thereto shall pay to any authority or 
agency established under such order such handler’s pro rata share (as 
approved by the Secretary) of such expenses as the Secretary may find are 
reasonable and are likely to be incurred by such authority or agency, 
during any period specified by him, for such purposes as the Secretary 
may, pursuant to such order, determine to be appropriate, and for the 
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maintenance and functioning of such authority or agency, other than 
expenses incurred in receiving, handling, holding, or disposing of any 
quantity of a commodity received, handled, held, or disposed of by such 
authority or agency for the benefit or account of persons other than 
handlers subject to such order.... The payment of assessments for 
the maintenance and functioning of such authority or agency, as 
provided for herein, may be required under a marketing agreement or 
marketing order throughout the period the marketing agreement or 
order is in effect and irrespective of whether particular provisions 
thereof are suspended or become inoperative. 


(iii) Any authority or agency established under an order may 
maintain in its own name, or in the name of its members, a suit against 
any handler subject to an order for the collection of such handler’s pro 
rata share of expenses. The several district courts of the United States 
are vested with jurisdiction to entertain such suits regardless of the 
amount in controversy. 


Similarly, no issue is raised as to the validity of the Marketing Order 


provisions requiring each handler to pay his pro rata share of all expenses 
found by the Secretary to be reasonable, including expenses for advertising, 
but these provisions of the regulations are, nonetheless, vital to the APA issue 
raised by petitioners. The Nectarine Order provides (7 C.F.R. §§ 916.30(c), 
40, .41, .45 (emphasis added)): 


§ 916.31 Duties. 


The committee shall have, among others, the following duties: 


(c) To submit to the Secretary as soon as practicable after the 
beginning of each fiscal period a budget for such fiscal period, including 
a report in explanation of the items appearing therein and a 
recommendation as to the rate of assessment for such period; 
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§ 916.40 Expenses. 


The committee is authorized to incur such expenses as the Secretary finds 
are reasonable and likely to be incurred by the committee for its 
maintenance and functioning and to enable it to exercise its powers and 
perform its duties in accordance with the provisions of this part. The funds 


to cover such expense shall be acquired in the manner prescribed in § 
916.41. 


§ 916.41 Assessments. 


(a) As his pro rata share of the expenses which the Secretary finds 
are reasonable and likely to be incurred by the committee during a fiscal 
period, each person who first handles nectarines during such period shall 
pay to the committee, upon demand, assessments on all nectarines so 
handled. The payment of assessments for the maintenance and 
functioning of the committee may be required under this part 
throughout the period it is in effect irrespective of whether particular 
provisions thereof are suspeuded or become inoperative. 


(b) The Secretary snail fix the rate of assessment to be paid by 
each such person during a fiscal period in an amount designed to secure 
sufficient funds to cover the expenses which may be incurred during such 
period and to accumulate and maintain a reserve fund equal to 
approximately one fiscal period’s expenses. At any time during or after 
the fiscal period, the Secretary may increase the rate of assessment in 
order to secure sufficient funds to cover any later finding by the 
Secretary relative to the expenses which may be incurred. Such 
increase shall be applied to all nectarines handled during the applicable 
fiscal period. In order to provide funds for the administration of the 
provisions of this part during the first part of a fiscal period before 
sufficient operating income is available from assessments on the current 
year’s shipments, the committee may accept the payment of 
assessments in advance, and may also borrow money for such purposes. 


§ 916.45 Marketing research and development. 
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The committee, with the approval of the Secretary, may establish or 
provide for the establishment of production research, marketing 
research and development projects designed to assist, improve, or 
promote the marketing, distribution and consumption or efficient 
production of nectarines. Such projects may provide for any form of 
marketing promotion including paid advertising. The expense of such 
projects shall be paid by funds collected pursuant to § 916.41. 


The Plum Order provides (7 C.F.R. §§ 917.35(f), .36, .37, .39 (emphasis 
added)): 


§ 917.35 Powers and duties of each commodity committee. 


Each commodity committee shall have the following powers and 
duties: 


(f) To submit as soon as practicable after the beginning of each fiscal 
year to the Secretary, for his approval, a budget of its expenses for such 
fiscal period, including its proportional share of the expenses of the 
Control Committee and an explanation of the items therein, and a 
recommendation as to the rate of assessment for the respective fruit 
for which the commodity committee was established. 


§ 917.36 Expenses. 


Each commodity committee is authorized to incur such expenses as 
the Secretary finds are reasonable and are likely to be incurred by the 
said commodity committee during each fiscal period for the 
maintenance and functioning of such committee, including its 
proportionate share of the expenses of the Control Committee; and for 
such research and service activities relating to handling of the fruit for 
which the commodity committee was established as the Secretary may 
determine to be appropriate. The funds to cover such expenses shall be 
acquired by the levying of assessments as provided in § 917.37. 
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§ 917.37 Assessments. 


(a) As his pro rata share of the expenses which the Secretary finds 
are reasonable and are likely to be incurred by the commodity committees 
during a fiscal period, each handler shall pay to the Control Committee, 
upon demand, assessments on all fruit handled by him. The payment 
of assessments for the maintenance and functioning of the committees 
may be required under this part throughout the period it is in effect 
irrespective of whether particular provisions thereof are suspended or 
become inoperative. 


(b) The Secretary shall fix the respective rate of assessment which 
handlers shall pay with respect to each fruit during each fiscal period in 
an amount designed to secure sufficient funds to cover the respective 
expenses which may be incurred during such period. At any time during 
or after the fiscal period, the Secretary may increase the rates of 
assessments in order to secure funds to cover any later findings by the 
Secretary relative to such expenses, and such increase shall apply to all 
fruit shipped during the fiscal period. 


§ 917.39 Production research, market research and development. 


The committees, with the approval of the Secretary, may establish 
or provide for the establishment of production research, marketing 
research, and development projects designed to assist, improve, or 
promote the marketing, distribution, and consumption or efficient 
production of fruit. Such projects may provide for any form of 
marketing promotion including paid advertising. The expenses of such 
projects shall be paid from funds collected pursuant to § 917.37. 


With respect to petitioners’ cross-appeal, I am in complete agreement with 
the ALJ’s holding that notice-and-comment rulemaking is not required for the 
Secretary’s approval of any of the Committees’ expenses, including advertising 
expenses. The ALJ’s views, which coincide with my own, are as follows 
((Initial Decision at 338-44) (emphasis supplied by the ALJ); a few omissions 
(indicated by three dots) and additions (indicated by brackets) are by the 
Judicial Officer): 
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In order to understand the nature of the assessment claims, one 
must first appreciate the essential nature of Marketing Order 
Administrative Committees, which, of course, incur expenses in the 
administration of the Orders. In the case of the Committees under 
Marketing Orders 916 and 917, the expenses are of three general 
categories: Committee administration expenses (e.g., office expenses; 
vehicle and travel expenses; wages and benefits for the Committees’ 
paid staff, the California Tree Fruit Agreement; expenses for 
information collection, storage, compilation, dissemination; meeting 
expenses); research, promotion; and advertising expenses, which may 
include the cost of horticultural research; cost of marketing surveys and 
studies; cost of seeking new shipment and marketing techniques and 
outlets; cost of developing promotion and advertising programs and 
materials; costs of radio and television commercials and time; and 
inspection expenses (i.e., primarily the wages and expenses of the 
inspectors for inspecting and grading the fruit). While expenses in all 
categories peak during the harvest and marketing periods, substantial 
expenses are incurred and must be paid over the entire year, 
particularly for administration, and research, promotion and 
advertising. The Order 916 and 917 Committees are organized on a 
fiscal year basis which begins on March 1 of each year (7 C.F.R. 916.7, 
917.9). The Committees are required to develop and submit to the 
Secretary for approval a budget of their anticipated expenses for each 
fiscal year (7 C.F.R. 916.31(c) and 917.35(f)).* A budget is discussed 
and approved at the May Committee meeting and sent to the 
Secretary. (Ex. 2, N-1-A; Ex. 3, P-1-B). The budget items are also 
described in detail in the Marketing Policy sent to the Department 
(Ex. 8, AMS-[2]-H). Various Field Office memoranda also contain 
information in this regard (e.g., Ex. 8, AMS-1, Memorandum of 
5/20/87). ... 


“The exhibits and the testimony at the oral hearing, particularly of the Committees’ Manager 
Jon Field, are replete with details of the type of studies and projects that are included in the 
budget. The hearing record also reveals that there is a Research and Promotion Subcommittee 
(e.g., Ex. 22) that holds public meetings to develop and debate these projects and a Management 
Services Committee that coordinates the share of these joint expenses that are to be attributed 
to each of the regulated commodities. 
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Therefore, the Secretary has before him a broad record of 
information and material to be analyzed and considered when 
considering budget approval. Furthermore, the Secretary has a 
background in the past projects and. . . their effectiveness under these 
and other Marketing Orders. The Secretary’s review also starts from 
the premise created by the unchallenged formal rule making records 
that the funding of administrative, promotion and inspection activities 
is something desirable. Thus, the Secretary's decision to approve a 
budget is not lacking in reason and cannot be regarded as something 
that is arbitrary or capricious or lacking in substantial evidence. 


I have not been convinced that budget approval by the Secretary is 
something that is required to be accomplished through rule making 
under the Agricultural Marketing Agreement Act. There is no 
requirement in that statute that the Secretary employ notice and 
comment for Committees’ budgets’ and any such requirement would 
have to be forthcoming from the provisions of the Administrative 
Procedure Act, or, partake of a “taxing” function, which would be 
beyond the scope of the Secretary’s powers. It is true that the budgets 
of these Committees [and other USDA agencies whose budgets are 
approved by the Secretary without notice and comment rulemaking] 
affect payments from others, whether they be general taxpayers, fruit 
handlers, or recipients of some other fee-based Government service. 
But in all cases this ultimately is a case of Secretarial discretion in 
approving the expenses of the Committees which in themselves impose 
no direct financial requirements on others. The Secretary is not 
forbidden from seeking further public input through a Federal Register 
publication regarding the budget of the Committees [or any of the 
Secretary's agencies] and . . . has done so on some isolated occasions. 
Much more typically, however, he has merely announced that the 
budget and certain expenditures of the Committees [or other agencies] 
have been approved and authorized. The key legal point, however, is 


The Secretary’s right to approve the budgets of the Committees without notice and 
comment rulemaking is the same as his right to approve, without notice and comment 
rulemaking, the budgets of his other agencies, such as the Office of Administrative Law Judges, 
the Office of the General Counsel, the Agricultural Marketing Service, its Fruit and Vegetable 
Division, or its Marketing Order Administration Branch. 
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that there is no requirement in the law that the Secretary seek notice 
and comment regarding such budget authorization. 


The law does require that the levy of an assessment be done by 
means of a regulation. The assessment is the imposition of a direct rule 
on handlers that they pay a fixed amount of money pro rata or find 
themselves in violation of law and subject to criminal and civil sanctions. 
In setting this assessment rate, the Secretary, while subject to 
requirements under the Administrative Procedure Act, is also subject 
to the requirements of the Agricultural Marketing Agreement Act and 
the Marketing Orders. Section 10(b)[(ii),] (iii) of the Agricultural 
Marketing Agreement Act (7 U.S.C. 610(b)[(ii),] (iii)), provides that 
each handler subject to a Marketing Order shall pay a pro rata share 
of the expenses of the Committee, which are approved by the Secretary, 
during the entire period. The Marketing Orders in question (7 C.F.R. 
916.41, 917.37) follow this requirement of the Agricultural Marketing 
Agreement Act by requiring each handler to pay his pro rata share of 
all expenses during the fiscal period (March 1 through February 28 or 
29) based on each handler’s shipments during the fiscal period. The 
[unchallenged] formal rule making record indicates that, in furtherance 
of this pro rata requirement, it was determined to have inspection 
expenses borne by the Committee, lest each handler have to contract 
separately for Inspection Service and pay a different rate because of 
factors such as the handler’s location (23 Fed. Reg. 3016-3017 [1958]). 
The Marketing Order provisions, based on the [unchallenged] formal 
rule making records, also implement the requirements of the 
Agricultural Marketing Agreement Act by specifically providing that 
assessments will be /evied retroactively for the entire fiscal period to 
ensure that each handler pays his pro rata share of the expenses. 
Furthermore, the Marketing Orders anticipate that the assessment rate 
will not be promulgated by the Secretary at the beginning of each fiscal 
period. The Orders (7 C.F.R. 916.31(c), 917.35(f)) specify that the 
Committees will meet after the beginning of the fiscal period to 
determine their budget of expenses for the fiscal year. Since the 
Secretary also needs an opportunity to review the budget before 
approving all of the expenses, the Marketing Orders require that the 
assessment regulation will always be enacted with a retroactive effective 
date. Furthermore, in accord with the Agricultural Marketing 
Agreement Act and the [unchallenged] formal rule making record, the 
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Marketing Orders specify that the assessment rate will be determined 
by a simple mathematical calculation, dividing the total anticipated 
expenses by the total anticipated shipments (7 C.F.R. 916.41, 917.37). 
Under the same provisions of the Marketing Orders, supplemental 
assessment rates may be enacted later during the fiscal year, and must 
be applied retroactively to each handler for the entire fiscal year, if 
either the anticipated expenses or the anticipated shipments change 
during the year. (See also 23 Fed. Reg. 3014 [1958].) In order to avoid 
the burdens and confusion of issuing several supplemental assessments 
during each year, both Marketing Order Committees and the Secretary 
tend to prefer having the most accurate crop estimates before the 
issuance of the rate regulation. Finally, it should be noted that while 
the Committees send out billings before the enactment of the rate 
regulation based on the anticipated rate, no handler is legally required 
to pay such a billing until the rate regulation is enacted. Most 
handlers, however, find it more convenient to pay as they go, rather 
than be faced with one big billing that retroactively includes all 
shipments from the beginning of the fiscal year. Obviously, 
adjustments are made if the Secretary enacts a lower rate. 


In summary, therefore, Petitioners’ claims regarding assessment 
collection lack merit in this proceeding. ... Notice and comment... 
is regarded as impracticable and unnecessary since both the 
Agricultural Marketing Agreement Act and the Marketing Orders 
require that the assessment rate be derived by dividing the expenses by 
the shipments. There is no discretion in this regard, nor is there any 
discretion as to the period the rate will apply to, or, as to whether all 
handlers should pay the same rate. Thus, the statute and the Orders 
leave no issue unresolved on which meaningful comment could be 
submitted unless it would be by means of allowing interested parties 
the opportunity to contest the necessity and/or the amount of certain 
budgeted items, such as advertising and promotion. By approving the 
Committees’ budgets, the Secretary has indicated he approves of their 
expenditures. [Furthermore, interested parties have the opportunity to 
air their views as to all relevant matters at public meetings held under 
the Marketing Orders.] 


This same analysis is equally applicable to the assessment 
regulations for prior years. (Ex. 5-C and the materials cited therein.) 
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The challenge of Petitioners to the collection of assessments, therefore, 
has no legal basis. [This is reinforced by the fact that supplemental 
assessment rates can be issued if actual expenses or shipments change 
and the Act and the Orders require any such supplemental rates to be 
applied retroactively to all handlers on the same basis. Hence, it is 
clear that good cause exists for dispensing with notice and comment 
rulemaking."*] 


Petitioners are essentially arguing the desirability of spending Order money 
for advertising. But the Marketing Orders in question (7 C.F.R. §§ 916.45, 
917.39) expressly authorize spending assessment monies for advertising. Since 
petitioners have not challenged the formal rulemaking records that determined 
the desirability of those Order provisions, they are barred from litigating the 
question of whether these particular Marketing Orders should contain such 
provisions. In re Sequoia Orange Co., 41 Agric. Dec. 1511, 1521-23 (1982), 
order transferring case, No. 82-2510 (D.D.C. June 14, 1983), aff'd, No. 
CV F 83-269 (E.D. Cal. Dec. 21, 1983). Petitioners’ argument regarding the 
desirability of advertising is not justiciable herein. 

Petitioners contend that the Secretary’s approval of the budget item for 
advertising is different from the approval of all other budgetary expense items 
since the determination as to whether to approve advertising is discretionary. 
But every item in the budget is discretionary. For example, the number of 
employees hired by the Committees, and their salaries, are entirely 
discretionary with the Secretary. It is entirely discretionary as to whether the 
Secretary permits the Committees to rent office space. The Secretary could, 
if he chose, require the Committees to work out of their homes (exchanging 
information through personal computers and Fax machines), and require them 
to rent a hotel conference room if personal meetings are needed. The 
Secretary could require the Committees’ staff to use only Committee-owned 
cars on Committee business or, conversely, the Secretary could require them 
to use their own cars, with a mileage reimbursement. In short, every aspect 
of the budgetary process is discretionary. That is why every aspect of the 
budgetary process requires the Secretary’s approval. Expenses for advertising 
are no different, in this respect, from any other Committee expenses incurred 


The 1987 assessment regulation applicable to 10 Marketing Orders (including plums and 
nectarines) succinctly states the foregoing requirements of the Act and the Marketing Orders 
(52 Fed. Reg. 31,375 (1987)). Thus, it notes a substantial basis for the actions taken and the 
invocation of the good cause provision. 
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in connection with the Marketing Order programs. No Secretarial approval 
of budget items requires notice-and-comment rulemaking. 

Although the approval of the budget items is not subject to the 
Administrative Procedure Act, after the Secretary has approved the budget 
items (which, under the Agricultural Marketing Agreement Act, requires every 
handler to pay his pro rata share of the approved expenses), the Secretary 
publishes the actual assessment rate as a final rule, invoking the "good cause" 
exception to the Administrative Procedure Act (5 U.S.C. § 553(b)) for not 
engaging in notice-and-comment procedures. This is entirely appropriate 
since the law requires that the assessment conform with a ministerial 
calculation. In these circumstances, the cases cited by petitioners are 
inapposite to the situation here. At the time of the publication of the final 
rule setting forth the assessment rate, all discretionary budget determinations 
have previously been made, and the budgetary-approval process is not subject 
to the Administrative Procedure Act. Since the final rule announcing the 
assessment rate sets forth a statutorily-required ministerial calculation, good 
cause exists for dispensing with notice-and-comment rulemaking. As shown 
above, however, the Secretary has access to a large amount of data and 
recommendations with respect to all items of the budget, including the 
minutes of the public meetings at which the budget is discussed. 

Petitioners argue that the Department first amended the Orders to 
institute generic advertising by means of informal rulemaking with a 10-day 
comment period (Petitioners’ Cross-Appeal Petition at 12-13). But the 
Recommended Decision for plums shows that a formal rulemaking hearing 
was held 3 weeks after a notice of hearing (see 36 Fed. Reg. 8735 (1971)), 
that the hearing record supported the desirability of yearly advertising 
programs, and that a several-week post-hearing briefing period was allowed 
(36 Fed. Reg. 8735, 8736-37 (1971)). The 10 days referenced by petitioners 
was the time period being set for exceptions to the Recommended Decision 
(36 Fed. Reg. 8735 (1971))."’ Similarly, the Recommended Decision for 


"The Act requires only 3 days’ notice before an amendment hearing is held. In approving 
an 18-day notice of hearing in Jn re Farm Fresh, Inc., 49 Agric. Dec. , Slip op. at 45 (Apr. 12, 
1990), appeal docketed, CIV-90-688 T (W.D. Okla. May 1, 1990), it is stated: 


As to the time interval between the Notice of Hearing and the beginning of the 
hearing, the Federal Register Act (44 U.S.C. § 1508) specifically defers to any time 
period contained in a program statute, and the Agricultural Marketing Agreement Act 

(continued...) 
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nectarines shows that a formal rulemaking hearing was held 31 days after the 
notice of hearing, a 2-week post-hearing briefing period was allowed after the 
hearing, and the evidence supported the desirability of yearly advertising 
programs. The 10 days (again) was the time period set for exceptions to the 
Recommended Decision (31 Fed. Reg. 5635, 5635-37 (1966))."* 

With respect to respondent’s appeal from that portion of the ALJ’s order 
requiring a return of the assessments used to finance the California Tree Fruit 
Agreement (CTFA), the ALJ’s order is invalid for several reasons. First, 
neither the petition filed by Kash, Inc., nor the amended petition filed by 
Wileman Bros. & Elliott, Inc., raises the issue that assessments cannot be used 
to finance the CTFA on the grounds relied on by the ALJ, viz., that CTFA 
has not been delegated authority by the Secretary, and its authority has never 
been published in the Federal Register for notice and comment. Accordingly, 
the issue is not properly in this case (§ II(A)). 

Second, as quoted above in this section, the ALJ held that the budgets at 
issue were lawfully approved by the Secretary and that the assessments were 
lawfully collected (Initial Decision at 338-44). Accordingly, there is no basis 
for the ALJ’s order requiring a return of the assessments used to finance 
CTFA. 


Third, the ALJ is presumably using the term CTFA to apply to the staff 
which assists in administering the Orders under the direction of the 
administrative committees (see Finding 41). Since the CTFA staff is merely 
a portion of the paid staff that assists in administering the Orders, there is no 
difference between the CTFA staff and any other paid personnel that assist 
in administering the Orders. The CTFA staff has no regulatory authority of 


"(...continued) 

of 1937 specifically provides that 3 days constitutes an adequate time period between the 
Notice of Hearing and the commencement of a hearing to amend a marketing order (7 
U.S.C. § 608c(17)). The Rules of Practice under the statute also provide for 3 days’ 
notice for an amendment hearing (7 C.F.R. § 900.4(a)). Short notice periods for 
amendment hearings have long been upheld. See, e.g., In re Beatrice Foods Co., 15 
Agric. Dec. 767, 793 (1956) (4 days); In re Belle-Vernon Milk Co., 13 Agric. Dec. 447, 451 
(1954) (7 days). See, also, In re Maplecroft Farm Dairies, Inc., 37 Agric. Dec. 1141, 
1146-49 (1978). 


'sPetitioners erroneously cite 36 Fed. Reg. 4055 (1971) as the first nectarine advertising 
amendment (Petitioners’ Cross-Appeal Petition at 12-13), but the Nectarine Marketing Order 
was amended in 1966 to authorize advertising programs (§ 916.45; 31 Fed. Reg. 8176, 8177 
(1966)). 
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its own. Hence no delegation to CTFA is necessary or appropriate, and there 
is nothing to put in the Federal Register as to its authority. Once the 
Secretary approves the expenses for the paid employees that assist in 
administering the orders, which includes the CTFA staff, the Act and the 
Orders require each handler to pay his pro rata share of those expenses. 
Accordingly, the ALJ’s order as to a return of the assessment money used to 
finance the CTFA staff is without merit. 


IV. The Secretary’s Maturity Regulations Are Valid and Were Properly 
Interpreted and Applied. 


Petitioners raise a variety of issues with respect to the validity and 
interpretation of the Secretary’s maturity regulations from 1980 to 1987, and 
as to the procedure followed in applying the regulations. These issues will be 
discussed seriatim. 


A. The Secretary’s Regulations, as Amended in 1980, Established a 
"Higher" Maturity Level (a/k/a "Well-Matured"). 


Prior to 1980, all nectarines and plums were required to meet a U.S. No. 
1 grade and maturity level. The U.S. No. 1 maturity level is that the fruit is 
mature enough that it will continue to ripen after severing it from the tree 
(Finding 28). In 1979, after numerous complaints were received from the 
retail industry concerning the receipt of plums and nectarines that were still 
green and unpalatable, the Nectarine Administrative Committee and the Plum 
Commodity Committee recommended to the Secretary that "higher" maturity 
standards, also referred to as “well-matured," be incorporated into the 
Nectarine and Plum Orders (Findings 29, 33). 

As a result, the 1980 and subsequent nectarine regulations were amended 
to provide that no handler shall handle: 


(1) Any package or container of any variety of nectarines unless 
such nectarines meet the requirements of U.S. No. 1 grade: Provided, 
That maturity shall be determined by the application of color standards 
by variety or such other tests as determined to be proper by the 
Federal or Federal-State Inspection Service. . . . 


(Finding 30) 
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Similarly, the plum regulations were amended to provide that: 

[N]o handler shall ship any lot of packages or containers of any plums, 
other than the varieties named in paragraph (b) hereof, unless such 
plums grade at least U.S. No. 1: Provided, That maturity shall be 
determined by the application of color standards by variety or such 
other tests as determined to be proper by the Federal or Federal-State 
Inspection Service. 


(Finding 31). 


The rulemaking record which formed the basis of the Secretary’s 
amendatory action for nectarines and plums consists of the Nectarine and 
Plum Committee Minutes, the reports from the Department’s field 
representative to Washington, the recommendations from the Washington 
Branch Chiefs to the Director of the Fruit and Vegetable Division, and the 
Federal Register documents. An index to the rulemaking records is included 
in the exhibits (Nectarines, Ex. 5-A; Plums, Ex. 5-B). The rulemaking record 
clearly reveals the Secretary’s intent to establish a "higher" maturity standard 
(a/k/a “well-matured") for nectarines and plums than the U.S. No. 1 
requirement previously in effect (Findings 29-33). 

With respect to nectarines, the amendatory language quoted above was 
originally published as a short-term temporary rule, followed immediately by 
a notice of proposed rulemaking published on June 9, 1980, to make the same 
language effective for the remainder of the 1980-81 period. The notice of 
proposed rulemaking stated that "nectarine shipments are required to grade 
at least U.S. No. 1, except that provision is made for a higher maturity 
standard based on color standards by variety or other specified tests." After 
no comments were received during the 15-day comment period, the Secretary 
extended the amendatory language for the remainder of the 1980-81 period. 
The explanatory comments to the final rule again expressly state that 
"nectarine shipments are required to grade at least U.S. No. 1, except that 
provision is made for a higher maturity standard based on color standards by 
variety or other specified tests. . . ." (Finding 30). 

The explanatory information for the first temporary rule for plums in 1980 
expressly states that "grade and size regulation specifies a minimum grade of 
USS. No. 1 for all varieties of plums except that provision is made for a higher 
maturity standard. . . ." About 3 weeks later, a notice of proposed rulemaking 
was published stating that the temporary requirements would be continued for 
the remainder of the 1980-81 period. After no comments were received, the 
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final rule was published, along with explanatory information stating that "grade 
and size regulation specifies a minimum grade of U.S. No. 1 for all varieties 
of plums except that provision is made for a higher maturity standard. . . ." 
(Finding 31). 

Under several settled principles of statutory construction, the regulations 
should be construed to effectuate the Secretary’s intent, viz., to establish a 
higher maturity standard for plums and nectarines than the U.S. No. 1 
standard previously in effect. First, in construing the regulations, it is 
appropriate to consider all of the legislative history in the rulemaking records 
before the Secretary.’ Second, where the Secretary’s intent is revealed, the 
regulations should be construed, insofar as possible, in accordance with the 
Secretary’s intent.” Third, the contemporaneous and settled administrative 
construction is entitled to considerable weight.“ In fact, an agency’s 
construction of its own regulation "becomes of controlling weight unless it is 
plainly erroneous or inconsistent with the regulation."” The Secretary and 
the administrative committees construed the Secretary’ss amendatory 
regulations as imposing a "higher" maturity standard than U.S. No. 1 (a/k/a 
"well-matured"). 

Finally, when a regulation is amended, it should be presumed that the 


amendment intended to make a change, and the amendatory language should 


"Harrison v. Northern Trust Co., 317 U.S. 476, 479 (1943). 


United States v. Shirey, 359 U.S. 255, 260-61 (1959); Ozawa v. United States, 260 U.S. 178, 
194 (1922). 


t4llen M. Campbell Co. Gen. Contractors, Inc. v. Lloyd Wood Constr. Co., 446 F.2d 261, 265 
(Sth Cir. 1971); Lawson Milk Co. v. Freeman, 358 F.2d 647, 650 (6th Cir. 1966). See, also, Udall 
v. Tallman, 380 U.S. 1, 16-17 (1965); Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 413-14 
(1945); FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 n. 6 (1940); Norwegian Nitrogen 
Prods. Co. v. United States, 288 U.S. 294, 335 (1933); United Truck Lines, Inc. v. ICC, 189 F.2d 
816, 817 (9th Cir.), cert. denied, 342 U.S. 830 (1951); L. Gillarde Co. v. Joseph Martinelli & Co., 
169 F.2d 60, 60-61 (1st Cir.), cert. denied, 335 U.S. 885 (1948); Armstrong Co. v. Walling, 161 F.2d 
515, 517 (1st Cir. 1947); Superior Packing Co. v. Porter, 156 F.2d 193, 195 (8th Cir.), cert. denied, 
329 U.S. 788 (1946); Bowles v. Mannie & Co., 155 F.2d 129, 133 (7th Cir.), cert. denied, 329 U.S. 
736 (1946); Bowles v. Cudahy Packing Co., 154 F.2d 891, 892 (3d Cir. 1946); In re Yasgur Farms, 
Inc., 33 Agric. Dec. 389, 417-18 (1974); In re Weissglass Gold Seal Dairy Corp., 32 Agric. Dec. 
1004, 1055, aff'd, 369 F. Supp. 632 (S.D.N.Y. 1973). 


*Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945), quoted with approval in INS 
v. Stanisic, 395 U.S. 62, 72 (1969), and Udall v. Tallman, 380 U.S. 1, 16-17 (1965). 
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be construed, insofar as possible, to effectuate the Secretary’s intent in making 
that change.” A "statute cannot be divorced from the circumstances existing 
at the time it was passed, and from the evil which Congress sought to correct 
and prevent." United States v. Champlin Rfg. Co., 341 U.S. 290, 297 (1951). 
Statutes "are construed by the courts with reference to the circumstances 
existing at the time of passage" (United States v. Wise, 370 U.S. 405, 411 
(1962)). A "page of history," when statutory language is being interpreted, "is 
worth a volume of logic." New York Trust Co. v. Eisner, 256 U.S. 345, 349 
(1921). The same principles are applicable in construing regulations. 

Some of the many cases setting forth the rules of statutory construction 
relevant here are set forth in respondent’s brief filed June 30, 1988, at 11-18, 
as follows: 


[P]etitioners have ignored the long-established legal principles of the 
Federal judiciary in interpreting statutes and regulations. Since the 
early days of the Republic, the Supreme Court has held that the terms 
of a statute should be interpreted so as to carry “into effect the true 
intent and object of the legislature in the enactment." Minor v. 
Mechanics’ Bank, 1 Pet. 46, 64 (1828). 


In numerous instances the high court has approved of this approach 
to statutory interpretation: "It is the duty of this Court to give effect to 
the intent of Congress." Ozawa v. United States, 260 U.S. 178, 194. 
"Here, the question is one of legislative intent. The intention of the 
law-maker constitutes the law: a thing may be within the letter of a 
statute, and not within its meaning; and within its meaning, though not 
within its terms." Indianapolis, etc. R. R. Co. v. Horst, 93 U.S. 291, 300. 
"Statutes are not to be so literally construed as to defeat the purpose 
of the legislature. ‘A thing which is within the intention of the makers 
of the statute is as much within the statute as if it were within the 
letter.” Hill v. American Surety Co., 200 U.S. 197, 203. "In this case, 
as in every other involving the interpretation of a statute, the intention 
of Congress is an all important factor. The greatest light is thrown on 
that intention in this case by an examination of the existing conditions 
and the anticipated evils against which by this legislation Congress 
sought to protect the country." United States v. Stone & Downer Co., 


Crawford v. Burke, 195 U.S. 176, 190 (1904). 
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274 U.S. 225, 239. "The form of words is not material when Congress 
manifests its will that certain rules shall govern henceforth." United 
States v. Stafoff, 260 U.S. 477, 480, per Mr. Justice Holmes. "As is 
often the case in statutes, though the intention is clear, the words used 
to express it may be ill chosen." United States v. Fisk, 3 Wall. 445, 447. 
"The Legislature has the power to decide what the policy of the law 
shall be, and if it has intimated its will, however indirectly, that will 
should be recognized and obeyed. The major premise of the 
conclusion expressed in a statute . .. may not be set out in [explicit] 
terms, but it is not an adequate discharge of duty of courts to say: "We 
see what you are driving at, but you have not said it, and therefore we 
shall go on as before." Johnson v. United States, 163 Fed. 30, 32 (1st 
Cir.), per Mr. Justice Holmes, quoted with approval in United States v. 
Hutcheson, 312 U.S. 219, 235. "[T]here is no surer sign of a feeble and 
fumbling law than timidity in penetrating the form to the substance." 
Loubriel v. United States, 9 F.2d 807, 808 (2nd Cir.), per Judge Learned 
Hand, quoted in United States v. Bryan, 339 U.S. 323, 334-335. 


The Supreme Court has warned against the myopic approach to 
statutory construction championed by petitioners. "The decisions of 
this Court have repeatedly warned against the dangers of an approach 
to statutory construction which confines itself to the bare words of a 
statute ..., for ‘literalness may strangle meaning.” Lynch v. 
Overholser, 369 U.S. 705, 710. "Some rules of statutory construction 
come down to us from sources that were hostile toward the legislative 
process itself and thought it generally wise to restrict the operation of 
an act to its narrowest permissible compass. However well these rules 
may serve at times to aid in deciphering legislative intent, they long 
have been subordinated to the doctrine that courts will construe the 
details of an act in conformity with its dominating general purpose, will 
read text in the light of context and will interpret the text so far as the 
meaning of the words fairly permits so as to carry out in particular 
cases the generally expressed legislative policy." Securities and 
Exchange Com. v. Joiner Corp., 320 U.S. 344, 350-351. 


This is particularly true where, as here, the regulatory language was 
amended. "As a general principle of statutory construction, it will be 
presumed that the legislature, in adopting an amendment of a statute, 
intended to make some change in existing law." Mogis v. Lyman-Richey 
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Sand & Gravel Corp., 189 F.2d 130, 141 (8th Cir.), rehearing denied, 190 
F.2d 202, 203 (8th Cir.), certiorari denied, 342 U.S. 877. See also, 
United States v. Perryman, 100 U.S. 235, 238. A “change in phraseology 
creates a presumption of a change in intent. . . . " Crawford v. Burke, 
195 U.S. 176, 190. Here, there would have been no need for an 
amendment if the Secretary were not adopting a higher maturity 
requirement and procedures for applying it. In fact both the nectarine 
and plum final rulemaking documents, as noted below, expressly state 
they are adopting this higher requirement. 


Petitioners also contend that if the words of the regulation are 
unambiguous, no resort may be had to the legislative history (i.e., the 
rulemaking record). Such a contention is at odds with the law. The 
high Court has explained: "But words are inexact tools at best, and for 
that reason there is wisely no rule of law forbidding resort to 
explanatory legislative history no matter how ‘clear the words may 
appear on "superficial examination."" Harrison v. Northern Trust Co., 
317 US. 476, 479. 


This concept has consistentiy been followed by the federal judiciary. 
"Although the language of the enactment is unambiguous, the 
legislative history is not thereby rendered immaterial." National Labor 
Rel. Bd. v. Radio & Television B.E.U., 272 F.2d 713, 715 (2nd Cir.), 
affirmed sub nom. Labor Board v. Radio Engineers, 364 U.S. 573. 
"Primarily this intent [of Congress] is ascertained by giving the words 
their natural significance, but if this leads to an unreasonable result 
plainly at variance with the policy of the legislation as a whole, we must 
examine the matter further. We may then look to the reason of the 
enactment and inquire into its antecedent history and give it effect in 
accordance with its design and purpose, sacrificing, if necessary, the 
literal meaning in order that the purpose may not fail." Ozawa v. 
United States, 260 U.S. 178, 194. 


"This is abundantly plain, but Congress did not see fit to define the 
scope of the word ‘damages’ or the scope of the phrase ‘in admiralty.’ 
Under these circumstances courts in search of meaning may look 
beyond the bare words themselves. ... That is what the court below 
did when it interpreted the . . . Act in its context and in the light of its 
legislative history. In view of the authorities it committed no error in 
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so doing." State of Maine v. United States, 134 F.2d 574, 576 (1st Cir.), 
certiorari denied, 319 U.S. 772. “And so, while courts are and should 
be cautious about adding words as such to a statute generally, they will 
not hesitate to read into the sense of some section or provision a 
qualifying or expanding expression plainly implied by the general 
context of the act, which has been palpably omitted and which is 
necessary to prevent the legislative purpose from failing in one of its 
material aspects." Elizabeth Arden Sales Corp. v. Gus Blass Co., 150 
F.2d 988, 992-993 (8th Cir.), certiorari denied, 326 U.S. 773. "It would 
have been better draftsmanship, if, in referring to § 2, Congress had 
used the words ‘mineral rights’ instead of ‘mineral lands.’ Yet it will 
not do for us to tell the Congress ‘We see what you were driving at but 
you did not use choice words to describe your purpose.” United States 
v. Union Pacific R. Co., 353 U.S. 112, 117-118. 


Finally, it should be noted that since the promulgation of the 
amended regulations in 1980, the administrative officials of this 
Department and the Committees have construed the regulations to 


require the higher maturity standard (a/k/a well mature) and have 
applied that standard by color standards and other tests determined by 
the inspection service in accord with the procedures in the legislative 
history. Are we now, for no apparent reason, to ignore this 
contemporaneous and long-standing agency construction of its 
regulations? The Supreme Court has stated: "[A] contemporaneous 
construction of a statute by the officer charged with its enforcement is 
entitled to great weight." United States v. Zucca, 351 U.S. 91, 96. "It 
is a familiar rule of statutory construction that great weight is properly 
to be given to the construction consistently given to a statute by the 
Executive Department charged with its administration. . . . [A]nd such 
construction is not to be overturned unless clearly wrong, or unless a 
different construction is plainly required." United States v. Jackson, 280 
U.S. 183, 193, per Chief Justice Taft. "The construction given to a 
statute by those charged with the duty of executing it is always entitled 
to the most respectful consideration, and ought not to be overruled 
without cogent reasons." United States v. Moore, 95 U.S. 760, 763. 
"The Commission’s interpretation of [rules adopted by the agency]--like 
other administrative regulations of a responsible governmental agency-- 
is entitled to great weight if not so unnatural or unreasonable as to 
ensnare and entrap those governed by it.". Western Union Tel. Co. v. 
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United States, 271 F.2d 579 581-582 (2nd Cir.). "We may give language 
in a statute, if it will reasonably bear such a construction, the meaning 
Congress intends, though read literally it would bear a different 
meaning. The courts are under an obligation at times to do this in 
order to give legislation its proper application. . . . The courts have less 
reluctance in this regard when the interpretation they approve has been 
adopted by the agency charged with principal responsibility for 
administering the legislation, acting in the light of its specific 
experience and expertise." Los Angeles Mailers Union, etc. v. Labor 
Board, 311 F.2d 121, 124 (D.C. Cir.). "We see no reason why we 
should not accord to the Commission’s interpretation of its own 
regulation and governing statute that respect which is customarily given 
to a practical administrative construction of a disputed provision. 
Particularly is this respect due when the administrative practice at stake 
‘involves a contemporaneous construction of a statute by the men 
charged with the responsibility of setting its machinery in motion, of 
making the parts work efficiently and smoothly while they are yet 
untried and new.” Power Reactor Co. v. Electricians, 367 U.S. 396, 408. 


From an examination of the rulemaking documents and record for 
the 1980 amendments, it is clear that the Secretary enacted the higher 
maturity standard and the procedures for its application that have been 
employed ever since. There can be no doubt as to the intent of the 
Secretary in promulgating the regulations. 


B. There Is No Difference Between the "Higher" Maturity Standard 
and the "Well-Matured" Standard. 


Petitioners contend that, assuming that the regulations can be construed 
to provide for a "higher" maturity standard, they cannot be construed to 
provide for a "well-matured" standard. But that is a semantical argument that 
has no basis in fact. The two terms were used interchangeably in the 
Committee meetings (Finding 33). In the first bulletin published by the 
CTFA staff outlining the new regulatory requirements for the industry, the 
term "well-matured" is used (Finding 33). Of even greater significance, 
however, is the fact that the definition of “well-matured" published in the 
bulletins is no different than the "higher" maturity standard referred to in the 
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Federal Register documents. Specifically, the CTFA bulletins define 
“well-matured" as follows (Finding 33): 


MATURITY Nectarines shall be “well matured" which means that they 
meet the color standard established for each variety. 
This maturity requirement is more advanced than the 
maturity requirement of the U.S. No. 1 Grade. 


MATURITY 


ALL VARIETIES Plums shall be "well matured", which means that 
they meet the surface color, flesh color or "spring" 
requirements applicable to each variety or they 
meet the ground color standard established on a 
varietal basis. This maturity requirement will be 
more advanced than the maturity requirement of 
the U.S. No. 1 Grade. 


The CTFA staffs definition of "well-matured" is no different than the 


Federal Register requirement expressing the "higher" standard, viz.: 


Provided, That maturity shall be determined by the application of color 
standards by variety or such other tests as determined to be proper by 
the Federal or Federal-State Inspection Service. 


Accordingly, there is no difference between the “higher” maturity standard 
referred to in the Committee meetings and the Federal Register documents 
and the "well-matured" standard referred to in the Committee meetings and 
the CTFA bulletins. 

On May 27, 1988, an interim final rule became effective for nectarines, in 
which the “well-matured" standard in effect since 1980 was expressly set forth 
in the Federal Register. The nectarine maturity regulation was amended as 
follows (53 Fed. Reg. 19,226, 19,232 (1988)): 


§ 916.356 Nectarine Regulation 14. 


(a) No handler shall ship: 
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(1) Any lot or package or container of any variety of nectarines 
unless such nectarines meet the requirements of U.S. No. 1 grade 
except that the nectarines shall be "well-matured," rather than "mature," 
but not overripe or shriveled. . . . 


(i) During the 1988 and subsequent seasons, the Federal or the 
Federal-State Inspection Service will use the maturity guides listed in 
Table I in making maturity determinations for the specified varieties. 
For these varieties, not less than 90 percent of any lot shall meet the 
color guide established for the variety, and an aggregate area of not 
less than 90 percent of the fruit surface shall meet the color guide 
established for the variety, except that for the Fairlane, Tom Grand, 
and 61-61 varieties of nectarines, not less than an aggregate area of 80 
percent of the fruit surface shall meet the color guide established for 
the variety. For varieties not listed, the Federal or Federal-State 
Inspection Service will use such tests as it deems proper. A variance 
for any variety from the application of the maturity guides specified in 
Table I may be granted during the season to reflect changes in crop, 
weather, or other conditions that would make the specified guides an 
inappropriate measure of "well-matured." 


The term “well-matured" is defined in the interim final rule as follows (53 
Fed. Reg. 19,226, 19,234 (1988)): 


"Well-matured" means a condition distinctly more advanced than 
"mature." 


In addition, a table in the interim final rule lists the various varieties of 
nectarines and the applicable color guide. For example, the first variety listed 
is Ama Lyn, and the maturity color guide for that variety is "G"“ (53 Fed. 
Reg. 19,226, 19,232 (1988)). 

The explanatory comments for the 1988 interim final rule for nectarines 
explain that the amendatory language continues in effect the "well-matured" 


*Color chips used by the Inspectors are in the record (Ex. 6, 7). 
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standard previously in effect since 1980, as follows (53 Fed. Reg. 19,226, 
19,228-30 (1988)):* 


It was proposed that the first sentence of paragraph (a)(1) be 
revised to read: “Any lot of package or container of any variety of 
nectarines unless such nectarines meet the requirements of U.S. No. 1 
grade, except that the nectarines shall be ‘well-matured,’ rather than 
‘mature,’ but not over-ripe or shriveled." This change was intended to 
clarify the fact that all nectarines marketed under this program must 
be “well-matured," rather than "mature" as defined in the U.S. grade 
standards for nectarines. Since May 16, 1980 (45 FR 32309; May 16, 
1980) nectarines have been required to be “well-matured" rather than 
“mature,” and this requirement has been implemented by the 
Federal-State Inspection Service since that time. 


In addition to specifying that nectarines must be "well-matured," the 
proposed change defined "well-matured" to mean a condition distinctly 
more advanced tha[n] “mature.” According to the U.S. grade 
standards, a nectarine is considered mature when it has reached the 
stage of growth which will insure a proper completion of the ripening 
process. This is a minimum standard of maturity which was in effect 
before the more recent advances in handling and distribution 
techniques and does not preclude inspecting to a higher degree of 
maturity. In 1979 the committee reported that "the maturity of 
nectarines at destination was rather severely criticized."" Comments 
discussed later support the contention of proponents that the “well- 
matured" requirement has resulted in more consumer acceptance and 
expansion of markets for California nectarines. 


In many instances, the favorable comments and other information 
sufficiently refuted the unfavorable comments, particularly regarding 
the desirability of continuing the “well-matured" requirement. Contrary 


*5Similar views are expressed in the explanatory information relating to the notice of 
proposed rulemaking preceding the interim final rule for nectarines (S3 Fed. Reg. 12,687, 
12,688-89 (1988)), and the final rule for nectarines published March 27, 1989 (54 Fed. Reg. 
12,419, 12,420-22 (1989)). 
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to some commenters’ contentions, at least one study has been 
conducted which indicates that the implementation of the "well- 
matured" requirement has resulted in greater consumer acceptance of 
the fruit than existed prior to 1980. Further, the shipments of "well- 
matured" fruit, as opposed to "mature" fruit have helped the industry’s 
market expansion efforts. In fact, the requirement has been generally 
well received by the industry, retailers, and the consuming public. 


In response to the commenter who asserted that the tests currently 
in effect are more restrictive than when the "well-matured" requirement 
was implemented in 1980, there has been an increase in the number of 
color chips used. However, the initial chips were not considered 
adequate to cover the variations in color among the numerous varieties. 
As a result, gradations in color have been added to more accurately 
reflect the characteristics of the many varieties of nectarines. 
Therefore, the number of color chips per se does not support the 
contention that the color chips are more restrictive now than there 
were in 1980 and 1981. 


One commenter stated that the price received for "well-matured" 
fruit has not adequately compensated for the increase in harvesting 
costs that have been incurred. However, the commenter did not 
document this claim. Further, the "well-matured" requirement has in 
general contributed to the economic health of the nectarine industry. 
More than 123,554,000 packages of California nectarines have been 
inspected and shipped since the "well-matured" requirement became 
effective in 1980. Also, when the growers under this program 
participated in 1986-87 in a referendum to determine industry support 
for the nectarine marketing order program, a majority of those voting 
favored continuance of the program. It is doubtful that growers would 
favor continuing a program that resulted in considerable lost profits. 


Some commenters expressed the view that the maturity levels have 
been drastically raised to control volume as opposed to causing better 
consumer quality fruit to reach the market. One of these commenters 
indicated that this is evidenced by the decrease in packages shipped per 
acre from 1980 to 1987 even though increasing acreage was coming into 
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production with a substantially higher number of trees planted per acre. 
However, this commenter’s evaluation is inconclusive because he did 
not consider other factors in addition to the "well-matured" 
requirement that could affect the amount of nectarines shipped to the 
fresh market. Other factors could lead to a reduced number of cartons 
shipped per acre, such as age of the trees, weather, cultural practices, 
and failure to meet other types of handling requirements such as 
minimum size requirements. 


In view of the foregoing, this action adopts the proposed maturity 
requirements described above to recognize the interest of California 
nectarine growers and handlers in maintaining the quality and maturity 
of the nectarines they market. As stated previously, in 1979, the 
committee reported that nectarines picked and packed at the minimum 
standard of maturity, "mature," were rather severely criticized at 
destination. | The evidence indicates that the “well-matured" 
requirement in effect since that time has resulted in more consumer 
acceptance and the expansion of markets for California nectarines. 


The plum regulations were similarly amended in 1988, in which the 
“well-matured" standard in effect since 1980 was expressly set forth in the 
Federal Register in an interim final rule. The plum maturity regulation was 
amended as follows (53 Fed. Reg. 19,218, 19,224 (1988)): 


§ 917.460 Plum Regulation 19. 


(a)(1) No handler shall ship any lot of packages or containers of 
any plums unless such plums grade at least U.S. No. 1, except that the 
plums shall be “well-matured," rather than "mature" but not overripe or 
shriveled. . . . 


(2) During the 1988 and subsequent seasons, the Federal or the 
Federal-State Inspection Service will use the maturity guides listed in 
Table I in making maturity determinations for the specified varieties. 
For these varieties, not less than 90 percent of any lot shall meet the 
surface color, flesh color or "spring" requirements established for the 
variety or not less than 90 percent of any lot shall meet the ground 
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color standard established for the variety except that for the Ebony 
variety, an additional lot tolerance of 17 percent shall be permitted for 
fruit not meeting the "spring" requirement. For varieties not listed, the 
Federal or Federal-State Inspection Service will use such tests as it 
deems proper. 


(3) A variance for any variety from the application of the 
maturity guides specified in Table I may be granted during the season 
to reflect changes in crop, weather, or other conditions that would 
make the specified guides an inappropriate measure of "well-matured." 


The term "well-matured" is defined in the interim final rule as follows (53 
Fed. Reg. 19,218, 19,226 (1988)): 


"Well-matured" means a condition distinctly more advanced than 
"mature." 


In addition, a table in the interim final rule lists the various varieties of 
plums and the applicable color guide or requirement, and "spring" requirement 


applicable to some varieties (53 Fed. Reg. 19,218, 19,224-26 (1988)). 

The explanatory comments for the 1988 interim final rule for plums 
explain that the amendatory language continues in effect the "well-matured" 
standard previously in effect since 1980 (53 Fed. Reg. 19,218, 19,220-22 
(1988)). The explanatory language for plums is not quoted here since it is 
virtually identical to the explanatory language quoted above as to 
nectarines.” 


C. Changes in Color Chip Designations for a Particular Variety Did 
Not Change the "Law," and Were Not Subject to the Rulemaking 
Requirements of the Administrative Procedure Act. 


Petitioners contend that every time a change was made in the color chip 
designation for a particular variety, the "law" was changed, and that such 


Similar views are expressed in the explanatory information relating to the notice of 
proposed rulemaking preceding the interim final rule for plums (53 Fed. Reg. 11,669, 11,670-72 
(1988)), and the final rule for plums published March 27, 1989 (54 Fed. Reg. 12,423, 12,424-27 
(1989)). 
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changes in the "law" were subject to the notice-and-comment and publication 
provisions of the Administrative Procedure Act. I disagree. 

The "law" as to maturity was changed in 1980. That change was published 
in the Federal Register, with the notice-and-comment provisions of the 
Administrative Procedure Act complied with (§ IV(A)). That "law" never 
changed during the time period relevant to Wileman I. The addition of new 
color chips during that period, and changes made in the color chip 
designations for particular varieties, were merely actions taken to effectuate 
the "law," as promulgated in 1980. 

The situation here is analogous to the procedure involved in firing a 
battery of guns on a naval vessel. When the commanding officer gives an 
order (the "law") to the gunnery officer to engage (fire on) a specified target, 
the gunnery officer and crew adjust the elevation of the barrels of the guns to 
comply with the order (“the law"). If the shells fall short of the target, the 
gunnery crew raises the elevation of the barrels. Conversely, if the shells 
overshoot the target, they lower the elevation of the barrels. Several 
adjustments may be made before the target is hit. The order ("law") by the 
commanding officer was never changed. The adjustments were made by the 
gunnery crew merely to effectuate the order (“law’). 

Similarly, the Secretary never changed the "law" established in 1980 (see 
§ IV(A)-(B)). The changes in the color chip designations were merely efforts 
to effectuate the "law" as promulgated in 1980 by the Secretary, and published 
in the Federal Register in accordance with the Administrative Procedure Act 
requirements.” 

Finally, the fact that the Secretary decided to publish the maturity 
guidelines in the Federal Register in 1988, and give notice of proposed 
rulemaking, cannot in any manner be construed as an admission that such 
procedure was necessary. It is well settled that an agency may, without any 
admission of prior error, propose clarifying amendments to statutes or 
regulations, or engage in notice-and-comment rulemaking to gain information 
or eliminate controversy, even though such actions are not required. See, e.g., 
United States v. Southwestern Cable Co., 392 U.S. 157, 170-71 (1968); FTC v. 
Dean Foods Co., 384 U.S. 597, 609-11 (1966); Wong Yang Sung v. McGrath, 
339 U.S. 33, 47-48 (1950) ("Public policy requires that agencies feel free to ask 


*7_egal views expressed by lay witnesses at the hearing, to the effect that the "law" changed 
every time a color chip designation changed, are not persuasive here. 
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legislation which will terminate or avoid adverse contentions and litigations" 
(id. at 47)). 


D. The "Higher" Maturity Standard (a/k/a "Well-Matured") Is Not 
Too Vague. 


Petitioners contend that the maturity standard contained in the amendatory 
language first adopted in 1980 is so vague as to involve an unconstitutional 
delegation of authority. However, the language of the regulations is not too 
vague, considering the nature of the problem addressed by the Secretary. The 
Secretary was dealing with a problem that was well understood by the persons 
who would be working with the amendatory language. In fact, the Plum and 
Nectarine Administrative Committees brought the maturity problem to the 
attention of the Secretary. They advised the Secretary that a standard higher 
than the U.S. No.1 maturity standard was necessary to satisfy retail 
purchasers, while recognizing that the product would still have to have 
sufficient shelf life, after being transported. This is not the type of problem 
that lends itself to definition with mathematical certainty. The delegation of 
authority here must, of necessity, relate to an area, rather than a pinpoint. 
Considering the expertise of the Committees, Subcommittees, and inspection 
staff, and their thorough understanding of the subject matter involved in the 
amendatory rulemaking action, the Secretary’s delegation was not so vague as 
to amount to an unlawful delegation of authority. In discussing the contention 
of whether guidelines were too vague in a somewhat analogous situation, it is 
stated in In re Sequoia Orange Co., Inc., 47 Agric. Dec. 2, 180-85 (1988), 
remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP 
(E.D. Cal. June 14, 1989): 


Legislative standards far less specific than those contained in the 
present Act have been held to state a sufficiently definite standard for 
administrative action. See Lichter v. United States, 334 U.S. 742, 785-86 
(1948) ("excessive profits"); American Power & Light Co. v. SEC, 329 
U.S. 90, 104-06 (1946) ("unduly or unnecessarily complicate the 
structure" of a corporation, or "unfairly or inequitably distribute voting 
power"); Bowles v. Willingham, 321 U.S. 503, 514-16 (1944) ("generally 
fair and equitable [rents that] will effectuate the purposes" of the Act); 
Yakus v. United States, 321 U.S. 414, 422-27 (1944) ("fair and equitable" 
prices that will tend to effectuate the purposes of the Act); FPC v. 
Hope Natural Gas Co., 320 U.S. 591, 600-01 (1944) ("just and 
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reasonable" rates); National Broadcasting Co. v. United States, 319 US. 
190, 216, 225-26 (1943) ("public interest, convenience, or necessity"); 
United States v. Ragen, 314 U.S. 513, 523-24 (1942) ("reasonable" 
allowance for salaries or compensation for services); Sunshine 
Anthracite Coal Co. v. Adkins, 310 U.S. 381, 397-98 (1940) ("fair return" 
on the “fair value" of property); FTC v. R.F. Keppel & Brothers, Inc., 
291 U.S. 304, 311-19 (1934) ("unfair methods of competition"); Tagg 
Brothers & Moorhead v. United States, 280 U.S. 420, 431 (1930) ("just 
and reasonable" rates); Levy Leasing Co. v. Siegel, 258 U.S. 242, 243, 
248-50 (1922) ("fair and reasonable" rent); United States v. Donahue 
Brothers, Inc., 59 F.2d 1019, 1023 (8th Cir. 1932) (“unfair, unjustly 
discriminatory, or deceptive practice or device"). 


For the foregoing reasons, there is no basis for petitioners’ 
contention that the California-Arizona Navel Orange Regulatory 
Program involves an unconstitutional delegation of congressional 
authority. 


Petitioners rely on the doctrine that regulatory language must be 
particularly plain "when violation of a regulation subjects one to criminal or 
civil sanctions" (Petitioners’ Opposition to Respondent’s Appeal Petition at 
12-13, citing Usery v. Kennecott Copper Corp., 577 F.2d 1113, 1119 (10th Cir. 
1977)). But here, a handler has more guidance than the mere regulation 
before criminal or civil sanctions apply. Every handler’s nectarines and plums 
are inspected by a Federal or Federal-State Inspector, and a red tag is placed 
on non-complying fruit. Accordingly, there is no need to be concerned here 
that a handler’s failure to interpret the regulation properly, without any 
guidance other than that provided by the regulation, will lead to criminal or 
civil sanctions. 


E. The Secretary Intended for the Committees and Maturity 
Subcommittees to Make Changes in Test Levels to Effectuate the 
Secretary’s Higher Maturity Standard, Subject to the Secretary’s 
Right to Disapprove of Any Action, and That Delegation Was 
Valid. 


Although the 1980 amendatory language as to the maturity provisions 
applicable to nectarines and plums does not mention the role of the 
Committees and Maturity Subcommittees in making changes in the test levels 





WILEMAN BROS., et al. 813 
49 Agric. Dec. 705 


to effectuate the Secretary’s higher maturity standard (a/k/a “well-matured") 
(Findings 30, 31), the legislative history of the amendatory rules shows that it 
was contemplated that the Committees would create Maturity Subcommittees 
with authority to make exceptions for those instances where the application 
of a particular color chip to a specific variety was not reasonable (Findings 33, 
34). The Bylaws of both Committees were expressly amended in 1982 or 1983 
to express the role of the Maturity Subcommittees in granting variances 
(Finding 34). 

In 1988, when the maturity requirements were set forth with greater 
specificity (§ IV(B)), it was proposed in the Notices of Proposed Rulemaking 
for Nectarines and Plums to change the variance procedure, so that only the 
Federal or Federal-State Inspection Service would consider variances. The 
Notice of Proposed Rulemaking for Nectarines states (53 Fed. Reg. 12,687, 
12,689 (1988)): 


The proposal would also simplify the current maturity determination 
procedures. To ascertain compliance with the "well-matured" standard 
with regard to each variety of nectarines, various tests are used. Since 
1980, the Federal-State Inspection Service, based on its expertise, has 
been primarily responsible for determining which specific test or tests 
should be used for each variety of nectarines and which test level (e.g., 
particular color chip) is appropriate for each variety. When the 
Federal-State Inspection Service has sufficient experience with a variety 
to determine that a color chip test and a particular color chip should 
normally be appropriate for the entire production area for every year, 
it has advised the committee of that determination. The committee has 
then ratified that determination, publishing it in its annual bulletin. 
After such a determination for a particular variety has been published, 
variances during the season or permanent changes between seasons 
have been made by the committee or its Maturity Subcommittee. The 
committee and its staff have provided advice to the Federal-State 
Inspection Service in making its maturity determinations, and likewise 
the Federal-State Inspection Service and the committee staff have 
advised the committee and its Maturity Subcommittee in making 
variances and changes. 


Over the years, these procedures have provided fair and equitable 
treatment to producers and handlers. The Federal-State Inspection 
Service is the recognized authority on matters relating to grading and 
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inspection. The committee staff have backgrounds in inspection and 
packing and have a vast amount of concentrated hands-on experience 
with nectarines. The members of the committee are all growers of 
nectarines who are often also handlers. They are nominated by their 
peers in each production district. They have practical business 
experience in the nectarine industry, as well as the confidence of their 
peers with regard to their expertise and integrity. 


The current procedures have, however, at times created logistical 
problems, particularly with regard to variances during the season. 
Requests for variances require prompt consideration and action. 
Committee members are dispersed over a wide geographical area and 
have daily responsibilities with regard to their own businesses. While 
most committee members have been extremely giving of their time with 
regard to their variance duties, the demands of such duties have 
imposed a hardship on the members. 


It is, therefore, proposed by the Department that the responsibility 
for variances during the season and changes between the seasons be 
given to the Federal or Federal-State Inspection Service. 


This change would simplify the procedures by assigning all maturity 
determinations and the application of those determinations to one 
group. In making this proposal it is intended that the Federal or the 
Federal-State Inspection Service, while considering variances and 
changes, will seek the advice of the committee and its staff in order to 
draw upon their wealth of expertise. It is also intended that any 
changes and any variances would be applicable to all growers and 
handlers of the particular variety. Finally, it is intended that any 
changes and variances will be made at the supervisory level of the 
Federal or the Federal-State Inspection Service, rather than by the 
particular packinghouse inspector. This will ensure that these decisions 
are made by those who have the greatest background and expertise and 
who are in a position to be knowledgeable concerning current 
conditions throughout the entire production area. It is expected that 
this change in procedures would have very negligible substantive effect. 
The experience of the last eight seasons indicates that almost invariably 
there has been a concurrence of opinion regarding the proper decision 
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among the Federal-State Inspection Service, the committee staff and 
the committee or Subcommittee.” 


On the basis of comments received with respect to the Notices of Proposed 
Rulemaking for Nectarines and Plums, it was decided to specify in the 
regulations procedures for handling variances similar to those previously used, 
except that a procedure for appealing those decisions was set forth. The 
explanatory information for the interim final rule for nectarines states (53 Fed. 
Reg. 19,226, 19,230 (1988)): 


The purpose of this change was to relieve the maturity 
subcommittee of the burden of making variances during the season 
because committee members are dispersed over a wide geographic area 
and have daily responsibilities with regard to their own businesses. 


However, comments from the committee and officials from the 
Federal-State Inspection Service indicated that the committee and its 
maturity subcommittee should continue to play a direct role in making 
final determinations on making changes and granting variances in the 


maturity guides used in determining whether the fruit meets the "well- 
matured" standard. The commenters indicated that these very 
important decisions should not rest solely in the hands of one group, 
but they should be fair and timely because of the perishability of the 
commodity. 


Comments received from the California Department of Food and 
Agriculture (CDFA) indicated that full responsibility to allow or 
disallow variances from color chip requirements should not be placed 
on inspection service. The comment indicated that the CDFA and 
Federal-State Inspection Service has provided and will continue to 
provide expert advice on the condition or maturity of the fruit. 


The committee suggested that the first contact should be with the 
Federal-State Inspection Service supervisor so the supervisor would 
first be able to review the problem to determine if the problem is with 


**Virtually identical language is set forth in the Notice of Proposed Rulemaking for Plums 
(53 Fed. Reg. 11,669, 11,671 (1988)). 
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maturity or with interpretation of an individual inspector. The 
committee pointed out that in the past, the supervising inspector has 
been able to resolve many issues by working with the grower or shipper 
and the packing house inspector. If the situation could not be resolved 
to the satisfaction of the inspection service and the requester, then the 
requester would ask for a maturity variance. 


In view of this, the Department has decided to specify in the 
regulations procedures for handling variances during the current and 
subsequent seasons which are similar to those currently used. In 
addition, in order to respond to comments that there is no recourse to 
adverse decisions of the maturity subcommittee, this interim final rule 
establishes a procedure for appealing those decisions.” 


Although it would have been better practice to have published the variance 
procedure in the Federal Register in 1980, I do not regard the failure to do 
so as a fatal error, in the circumstances here. The powers and duties of the 
Committees were previously set forth in the Federal Register publishing the 
orders applicable to nectarines and plums, both of which were based on 
formal hearing records, with interested parties afforded the opportunity to file 
briefs and comments. The Nectarine Order published in the Federal Register 
provides (7 C.F.R. §§ 916.30, .31, .62 (emphasis added)): 


§ 916.30 Powers. 
The committee shall have the following powers: 


(a) To administer the provisions of this part in accordance with its 
terms. ... 


§ 916.31 Duties. 


The committee shall have, among others, the following duties: 


Virtually identical language is contained in the interim final rule for plums (53 Fed. Reg. 
19,218, 19,222 (1988)). 
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(a) To select a chairman and such other officers as may be 
necessary, and to define the duties of such officers; 


(b) To appoint such employees, agents, and representatives as it 
may deem necessary, and to determine compensation and to define the 
duties of each.... 


§ 916.62 Right of the Secretary. 


The members of the committee (including successors and alternates), 
and any agents, employees, or representatives thereof, shall be subject 
to removal or suspension by the Secretary at any time. Each and every 
regulation, decision, determination, or other act of the committee shall be 
subject to the continuing right of the Secretary to disapprove of the same 
at any time. Upon such disapproval, the disapproved action of the 
committee shall be deemed null and void, except as to acts done in 
reliance thereon or in accordance therewith prior to such disapproval 
by the Secretary. 


Similarly, the Plum Order published in the Federal Register states 
C.F.R. §§ 917.30, .33-.35 (emphasis added)): 


§ 917.30 Removal and disapproval. 


The members of the Control Committee, including their respective 
successors and alternates, and the members of each commodity 
committee, including their respective successors and alternates, and any 
agent or employee appointed or employed by the Control Committee and 
the members of any other committee established pursuant to the 
provisions of this subpart shall be subject to removal or suspension at 
any time by the Secretary. Each regulation, decision, determination, or 
other act of the Control Committee, or any commodity committee, or any 
other committee established pursuant to the provisions of this subpart, 
shall be subject to the continuing right of the Secretary to disapprove of 
the same at any time; and, upon such disapproval, each such regulation, 
decision, determination, or other act, shall be deemed null and void 
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except as to acts done in reliance thereon or in compliance therewith 
prior to such disapproval by the Secretary. 


§ 917.33 Powers of Control Committee. 
The Control Committee shall have the following powers: 


(a) To administer, as specifically provided in this part, the terms 
and provisions of this part. 


(b) To make administrative rules and regulations in accordance 
with and to effectuate the terms and provisions of this part. 


§ 917.34 Duties of Control Committee. 


The Control Committee shall have the following duties: 


(d) To appoint such employees, agents, and representatives as it 
may deem necessary, and to determine the compensation and define the 
duties of each. 


(h) To establish and define the duties of additional committees or 
subcommittees to assist in the performance of any of the duties and 
functions of the Control Committee. 


§ 91735 Powers and duties of each commodity committee. 


Each commodity committee shall have the following powers and 
duties: 





WILEMAN BROS., et al. 819 
49 Agric. Dec. 705 


(a) With regard to the respective fruit for which it was 
established, to establish production research and marketing research 
and development projects as authorized under § 917.39, to recommend 
to the Secretary regulation of shipments pursuant to the provisions of 
this part, and to possess such other powers and exercise such other duties 
as will properly effectuate the purpose of this part... . 


(b) To make such rules and regulations with respect to fruit for 
which it was established as may be necessary to effectuate the terms 
and provisions of this part. 


(d) To establish such other committees to aid the commodity 
committee in the performance of its duties under this part as may be 
deemed advisable. 


The foregoing provisions of the orders, published in the Federal Register, 
are sufficient to withstand petitioners’ attack based on the failure to publish 


the authority of the Committees and Maturity Subcommittees as to variances 
in 1980.” But even if I were to agree with petitioners that the failure to 
publish the authority of the Committees and Maturity Subcommittees as to 
variances in the Federal Register precluded them from exercising any valid 
authority in this respect, I would, nonetheless, have held that the original color 
chips and other maturity tests established by the Federal or Federal-State 
Inspection Service were valid, and handlers would have been subject to those 
requirements, without the possibility of obtaining a variance (which ordinarily 
lessened the maturity requirement originally established). 

Petitioners further contend that even if the Committees and Maturity 
Subcommittees were properly delegated authority as to variances, such 
delegation was invalid because the Committees and Maturity Subcommittees 
consist of growers and handlers who are competitors of petitioners. I 
disagree. 


*Petitioners’ further complaint, that the authority of the CTFA staff is not published in the 
Federal Register, is without merit since the CIFA staff were merely employees of the 
Committees, acting under the directions of the Committees (Findings 34, 41). 
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The Bylaws of both Committees, which are referred to Washington and 
subject to the Secretary’s veto power, were expressly amended to reflect the 
intent that the Committees should create Maturity Subcommittees to 
determine whether variances should be made in the maturity requirements in 
particular circumstances. The amended Bylaws detail an orderly procedure 
for seeking exceptions from the Committees through the Committees’ staff 
and the Inspection Service, while retaining the ability of the Committees to act 
on their own initiative (Findings 33, 34). Changes between seasons are 
detailed in the Committee minutes and supplied to the Department’s Field 
Office, and its Washington, D.C., Branch and Director. Changes during the 
season are also known to the Field Office and the Federal Inspection Service 
and reported to Washington (Tr. 2617-19). Under the Orders (7 C.F.R. §§ 
916.62, 917.30), the Secretary has the unilateral power to disapprove and void 
any regulation, decision or determination of the Committees. 

Section 7(C) of the Act (7 U.S.C. § 608c(7)) provides that all Marketing 
Orders may include terms: 


(C) Providing for the selection by the Secretary of Agriculture, 
or a method for the selection, of an agency or agencies and defining 
their powers and duties, which shall include only the powers: 


(i) To administer such order in accordance with its terms 
and provisions; 


(ii) | To make rules and regulations to effectuate the terms 
and provisions of such order... . 


Regulatory schemes such as this, which incorporate industry committees 
to assist the government in carrying out regulations, have long been upheld. 
In Edwards v. United States, 91 F.2d 767, 774-76, 788-89 (9th Cir. 1937), the 
court held that the marketing order provisions of the precursor to the present 
Act did not unlawfully delegate legislative authority to private individuals, even 
though the Orange Marketing Order contained provisions for a grower 
committee to administer the order. In Mulford v. Smith, 307 U.S. 38, 44 
(1939), the Court upheld the constitutionality of a tobacco allotment program 
which included provisions for "[a]pportionment of the [tobacco] quota amongst 
individual farms . . . by local committees of farmers according to standards 
prescribed in the Act, amplified by regulations and instructions issued by the 
Secretary." 
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The two cases which dealt with the issue of delegation to industry 
committees under the present Act (neither of which is squarely in point) arose 
in the Fifth Circuit. In Whittenburg v. United States, 100 F.2d 520, 522-23 (Sth 
Cir. 1938), the court was faced with a challenge to the delegation of authority 
to a growers’ committee and to a shippers’ committee under a citrus fruit 
marketing order which allowed such committees to investigate conditions and 
make recommendations to the Secretary on weekly shipping limits and 
allotments. The court upheld the constitutionality of the regulatory scheme 
on the ground that the committees who recommend regulations are not given 
any legislative power or any power to force the Secretary to regulate. Jd. at 
522. "Action taken is always that of the Secretary. These others gather and 
present information to give him a broader view of the situation. Their concur- 
rence gives his action support and tends to assure its enforcement. But they 
have no actual power." Jd. at 523. 

The Court of Appeals for the Fifth Circuit affirmed the Whittenburg 
holding in a case involving a Celery Marketing Order under which plaintiffs 
alleged that an industry committee, as a practical matter, was given authority 
to set handling limits on celery. Chiglades Farm, Ltd. v. Butz, 485 F.2d 1125, 
1134-35 (Sth Cir. 1973). The court rejected plaintiffs’ arguments that the 
committee vested control of the industry in a group of self-interested 
producers, thereby depriving plaintiffs of due process, and that despite the 
Secretary’s ultimate authority he exercised no independent judgment. In 
dispensing with such arguments the court relied on the effective checks on 
committee power contained in the order including, inter alia, the fact that the 
Secretary had the ultimate authority to select committee members, and to 
determine appeals from orders of the committee. Jd. 

The reasons which prompted the Court of Appeals for the Fifth Circuit to 
reject claims of unconstitutional delegation of authority to industry committees 
are applicable in the present case. Further, the principles upon which the 
court acted in those two marketing order cases have been relied upon by 
other courts of appeals in deciding delegation issues in other contexts. The 
Courts of Appeals for the Second and Third Circuits have found that a statute 
providing for self-regulation of over-the-counter securities dealers by a private 
dealers’ association is not an unconstitutional delegation of legislative power 
to a private institution, on the grounds that the Securities and Exchange 
Commission has the power to approve or disapprove the association’s rules and 
to make an independent review of disciplinary actions taken by the association. 
First Jersey Securities, Inc. v. Bergen, 605 F.2d 690, 697 (3d Cir. 1979), cert. 
denied, 444 U.S. 1074 (1980); Todd & Co., Inc. v. SEC, 557 F.2d 1008, 1012-13 
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(3d Cir. 1977); R. H. Johnson & Co. v. SEC, 198 F.2d 690, 695 (2d Cir. 1952), 
cert. denied, 344 U.S. 855 (1952). 

In the instant case, petitioners rely on antiquated and inapposite cases 
involving delegations of authority to make law (e.g., Carter v. Carter Coal Co., 
298 U.S. 238 (1936); Panama Refining Co. v. Ryan, 293 U.S. 388 (1935)). 

As cited above, 7 U.S.C. § 608c(7)(C) authorizes the Secretary to establish 
administrative committees that have the power to make rules and regulations. 
That section was enacted in 1937, which was after many of the landmark cases 
in this field, some of which are relied on by petitioners. Furthermore, 7 
U.S.C. § 608c(7)(C) was amended without change, in this respect, in 1954, 
after Sunshine Coal Co. v. Adkins, 310 U.S. 381 (1940), and the passage of the 
Administrative Procedure Act. Accordingly, the Committees themselves could 
be authorized to make regulations, at least as long as the Secretary retains 
ultimate authority by means of provisions such as 7 C.F.R. § 916.62 and § 
917.30. 

In fact, however, the Committees and Maturity Subcommittees are not 
exercising law-making powers. They are merely administering the Order by 
making variances in the tests and test levels used for a specific variety when 
the existent test level is not proper to apply the maturity standard that the 
Secretary promulgated through rulemaking. It is merely a daily operational 
decision as is commonly made by any administrator or administrative body. 
The mere fact that such a decision is made by an administrative committee 
composed of other growers and handlers, or that it might affect someone if 
not reversed, does not raise this decision to the status of a "law." A key 
element here, as in Whittenburg, supra, is that the Committees cannot "force 
the Secretary" to agree with their determinations. The situation in the instant 
case is analogous to Chiglades, supra, where the court noted that a marketing 
order administrative committee made the decision, as part of their 
administrative duties, to approve or disapprove transfers of allotment and to 
apply general rules regarding base quantity awards to the specific facts 
contained in the application of a particular handler. The court found no 
illegal delegation of authority or no illegal rulemaking. The key legal principle 
in that case was that the Secretary still had the authority to determine appeals 
from decisions of the Committee. Similarly, in the present case, the Secretary 
still had the authority to void any action taken by the Committees and 
Maturity Subcommittees. 

The contention that an unlawful delegation was made to the Secretary of 
Agriculture and, in turn, to the administrative committees, was rejected in Jn 
re Sequoia Orange Co., 47 Agric. Dec. 2, 180-84 (1988), remanded on other 
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grounds sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. 
Cal. June 14, 1989), as follows: 


VIII. The California-Arizona Navel Orange Regulatory Program 
Does Not Involve an Unconstitutional Delegation of 
Congressional Authority. 


The ALJ properly rejected petitioners’ contention that the 
California-Arizona Navel Orange Regulatory Program involves an 
unconstitutional delegation of congressional authority. I am in 
sufficient agreement with the ALJ’s views, in this respect, to warrant 
adopting, rather than rewriting, his views, except for trivial changes. 
The ALJ states (Initial Decision at 49-55): 


1. Application and Implications of the Nondelegation Doctrine. 


The Agricultural Marketing Agreement Act of 1937 was 
enacted in replacement of Acts of 1933 and 1935, shortly after 
the Supreme Court’s decision in Schechter Poultry Corp. v. 
United States, 295 U.S. 495 (1935). As was later recognized by 
the Supreme Court in Zuber v. Allen, 396 U.S. 168, 175-176, and 
Justice Black’s dissent at 200-201 (1969), the Act was drafted to 
be responsive to the requirements stated in Schechter, which 
forbade standardless delegations of power. In time, the 
nondelegation doctrine enunciated in Schechter and the Supreme 
Court’s contemporaneous decision in Panama Refining Co. v. 
Ryan, 293 U.S. 388 (1935), came to be regarded by some legal 
scholars as a prime example of a doctrine that is oft-cited but 
seldom observed.’* 


5 See 1 K. Davis, Administrative Law Treatise, 2d ed. §§ 3.2 
and 3.8 (1978);* and see Mulford v. Smith, 307 U.S. 38, 48-49 


® T agree with Professor Davis’ view that the "current law is not in the 
Panama and Schechter opinions" (id., § 3:8 (1982 Supp.)). 





AGRICULTURAL MARKETING AGREEMENT ACT 


(1939); Yakus v. United States, 321 U.S. 414, 426-427 (1944); 
Fahey v. Mallonee, 332 U.S. 245, 249-253 (1947); and Secretary 
of Agriculture v. Central Roig Co., 338 U.S. 604, 610-614 (1950). 


However, the present viability of the doctrine was reaffirmed 
in Justice Stevens’ majority opinion and the concurring opinion 
of [now] Chief Justice Rehnquist, in Industrial Union Dept. v. 
American Petrol. Inst., 448 U.S. 607, at 646, 672-676 and 684-687 
(1980), and in the [now] Chief Justice’s dissenting opinion in 
American Textile Mfrs. Inst. v. Donovan, 452 U.S. 490, at 547-548 
(1981). Even so, the application of the nondelegation doctrine 
as a constraint on agency action is extremely limited,’ and is 


‘© It is typically alluded to as justification for reading a statute 
narrowly. See National Cable Television Assn. v. United States, 
415 U.S. 336, 342 (1974); and Industrial Union Dept. v. American 
Petrol. Inst., supra, majority opinion, at 646. 


most appropriate when the separation-of-powers doctrine 
appears to be endangered by an excessive shift of power from 
the Legislative to the Executive Branch.” That concern is not 


” For an excellent discussion of the separation-of-powers 
doctrine, see Strauss "Separation of Powers in Court--Foolish 
Inconsistency’, soon to be published in the Cornell Law Review. 


present here, and the Agricultural Marketing Agreement Act 
has always withstood such challenges on the basis that its terms 
and provisions are explicit and the powers conferred upon the 
Secretary are not unbridled. See, e.g., Zuber, supra, and United 
States v. Rock Royal Co-op., 307 U.S. 533 (1939). 


Nevertheless, a year after deciding Schechter and Panama 
Refining Co., the Supreme Court issued a decision that dealt 
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with a type of delegated congressional power that is of 
immediate concern. In Carter v. Carter Coal Co., 298 U.S. 238, 
311 (1936), the Court struck down a direct delegation of power 
by Congress to private parties, calling it “legislative delegation 
in its most obnoxious form" because "[t]he power conferred 
upon the majority is, in effect, the power to regulate the affairs 
of an unwilling minority," and "one person may not be entrusted 
with the power to regulate the business of another, and 
especially of a competitor." 


Three years later, the Supreme Court, in Currin v. Wallace, 
306 U.S. 1 (1939), and in Rock Royal Co-op., supra, held that 
the Carter Coal decision did not preclude laws which 
precondition the application of a regulation upon a favorable 
vote of industry members in a referendum.” 


'8 See also Edwards v. United States, 91 F.2d 767, 789 (9th Cir. 
1937). Edwards also contains, at 780-783, a discussion of the 
extent to which other holdings of Carter Coal were overruled by 
NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). 


The following year, it held in Sunshine Coal Co. v. Adkins, 
310 US. 381, 399 (1940), that Congress may entrust 
administrative activities to an industry group, without violation 
of the nondelegation doctrine as expressed in Carter Coal, if the 
industry members function subordinately to a government 
agency. 


The Secretary assigned the executive direction of Marketing 
Order 907 to an industry committee pursuant to § 8c(7)(C) of 
the Act (7 U.S.C. § 608c(7)(C)). This provision of the Act 
generally charges the Secretary, as did the predecessor Act of 
1935 (49 Stat. 750, 757, Aug. 24, 1935), to include in a marketing 
order, terms and conditions for: 


"Providing for the selection by the Secretary of Agriculture, 
or a method for the selection, of an agency or agencies and 
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defining their powers and duties, which shall include only the 
powers: 


(i) To administer such order in accordance with its terms 
and provisions; 


(ii) | To make rules and regulations to effectuate the 
terms and provisions of such order; 


(iii) To receive, investigate, and report to the Secretary 
of Agriculture complaints of violations of such 
order; and 


(iv) To recommend to the Secretary of Agriculture 
amendments to such order. 


"No person acting as a member of an agency established 
pursuant to this paragraph shall be deemed to be acting in 
an official capacity, within the meaning of section 610(g) of 
the title, unless such person receives compensation for his 
personal services from funds of the United States. There 
shall be included in the membership of any agency selected 
to administer a marketing order applicable to grapefruit or 
pears for canning or freezing one or more representatives of 
processors of the commodity specified in such order: 
Provided, That in a marketing order applicable to pears for 
canning or freezing the representation of processors and 
producers on such agency shall be equal." 


Other than the last sentence, which was added in 1954 (68 
Stat. 897, 907, Aug. 28, 1954), [and amended in 1972 (86 Stat. 
780 (1972),] the quoted provisions of the Act were basically 
derived from § 8c(7)(C) of the 1935 Act, which contemplated 
the use of industry groups as administrating agencies of 
marketing orders.” 


9 See H.R. REP. NO. 1241 (1935) at 12; S. REP. NO. 1011 
(1935) at 12-13; and Conference Report [H.R. Conf. Rep. No. 
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1757, 74th Cong., 1st Sess.] (1935) at 22. The Conference 
Report noted that House Amendment No. 38 to the 1935 Act, 
to which the Senate receded, forbade the selection of 
cooperative associations to act as agencies to administer orders 
applicable to milk; and it follows that Congress well understood 
that industry groups would be selected to administer orders 
applicable to other commodities. 


In contrast to marketing orders for milk, which make 
provisions for their administration at the hands of a career 
specialist appointed by the Secretary to whom all functions of 
administration are delegated, the marketing orders which 
regulate the handling of various fruits, vegetables, and specialty 
crops generally assign administrative duties to a committee of 
industry members, with ministerial functions in turn assigned to 
an employee manager. Marketing Order 907 is, in this sense, 
typical of other orders for fruits and vegetables. 


Also, as is typical of other orders of this type, Marketing 
Order 907 authorizes the industry advisory committee to make 
recommendations to the Secretary, but places ultimate authority 
in the Secretary to limit and set the quantity of oranges which 
may be handled in each prorate district during a specified week 
(7 C.F.R. § 907.52). For this reason the holding of Carter Coal 
is in the main inapposite. As was stated by Justice Douglas in 
Sunshine Coal Co. v. Adkins, 310 U.S. 381, 399 (1940): "Nor has 
Congress delegated its legislative authority to the industry. The 
members of the . . . (industry group) function subordinately to 
the Commission .... Since law-making is not entrusted to the 
industry, this statutory scheme is unquestionably valid." See 
also, Todd & Co. v. SEC, 557 F.2d 1008, 1012-1013 (3d Cir. 
1977); and First Jersey Securities, Inc. v. Bergen, 605 F.2d 690, 
697 (3d Cir. 1979) [, cert. denied, 444 U.S. 1074 (1980)].° 





AGRICULTURAL MARKETING AGREEMENT ACT 


® See, also, R.H. Johnson & Co. v. SEC, 198 F.2d 690, 695 (2d Cir. 
1952), cert. denied, 344 U.S. 855 (1952). 


Moreover, constitutional challenges directed against 
marketing orders because of their administration by self- 
interested industry members have been specifically denied for 
the reason that the Secretary has retained ultimate authority. 
Chiglades Farm, Ltd. v. Butz, 485 F.2d 1125, 1134 (Sth Cir. 1973) 
[, cert. denied, 417 U.S. 968 (1974)]; and Whittenburg v. United 
States, 100 F.2d 520, 522-523 (Sth Cir. 1939). See also, 
Vaughn-Griffin Packing Company v. Freeman, 294 F. Supp. 458, 
467-468 (M.D. Fla. 1968) [, aff'd, 423 F.2d 1094 (Sth Cir. 1970); 
United States v. Western Fruit Growers, Inc., 34 F. Supp. 794, 796 
(1940) ("The establishment of pro-rates and allotments . . . is 
the act of the Secretary of Agriculture"), aff'd in part and rev’d 


in part, 124 F.2d 381 (9th Cir. 1941)].” 


*’ Whether NOAC could be authorized to issue volume limitation 
regulations under 7 U.S.C. § 608c(7)(C)(ii), as long as the Secretary 
retained ultimate authority by means of a provision such as 7 C.F.R. § 
907.81, need not be decided here. It is provided in 7 C.F.R. § 907.81: 


§ 907.81. Right of the Secretary. 


The members of the committee (including successors and 
alternates), and any agents, employees, or representatives 
thereof, shall be subject to removal or suspension by the 
Secretary at any time. Each and every regulation, decision, 
determination, or other act of the committee shall be subject to 
the continuing right of the Secretary to disapprove of the same 
at any time. Upon such disapproval, the disapproved action of 
the committee shall be deemed null and void, except as to acts 
done in reliance thereon or in compliance therewith prior to 
such disapproval by the Secretary. If the committee, for any 
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reason, fails to perform its duties or exercise its powers under 
this part, the Secretary may designate another agency to 
perform such duties and exercise such powers. 


Accordingly, the various arguments advanced by petitioners 
under the nondelegation doctrine have no application except as 
they serve to emphasize the importance of the Secretary’s 
independent exercise of his retained, decisional powers. 


The issue of Department oversight of the maturity determination process 
was raised in 1989 with respect to proposals to amend the Nectarine and Plum 
Marketing Orders. The explanatory information in the final rule states (54 
Fed. Reg. 27,856, 27,860 (1989)): 


Department oversight of marketing order programs is extensive and 
includes review and evaluation of all committee and subcommittee 
actions. Department oversight includes field officer attendance at all 
scheduled committee and many subcommittee meetings, frequent 
communication between the committees and the AMS field office 
personnel and review of committee operations. 


Therefore, with regard to Department oversight of the committees 
and maturity subcommittees, it is determined that the maturity 
determination process is subject to appropriate oversight, as are other 
marketing order activities. In our view, the maturity determination 
process has provided, over the years, fair and equitable treatment of 
producers and handlers, and the variance process has worked well 
during this time. 


Although the discussion in 1989 is not, of course, evidence that may be 
used here, the present record reveals that the Department did exercise its 
oversight authority during the time period involved here. Accordingly, there 
was no invalid delegation to the Committees or Subcommittees. 


F. The Maturity Requirements Are Not Arbitrary and Capricious. 


Petitioners contend that the maturity requirements are arbitrary and 
capricious for a number of reasons. Petitioners contend that it is arbitrary 
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and capricious to impose the same maturity requirements on nectarines and 
plums destined for the East Coast as are imposed on shipments within the 
State of California, or nearby States. But the legislative history of the 
amendatory rulemaking action in 1980, and the minutes of numerous 
Committee meetings held thereafter, reveal that a “well-matured" nectarine or 
plum can be shipped across the country, with plenty of shelf life remaining. 
If the maturity guide for a particular variety in a particular year was set at a 
level that did not permit cross-country shipment, with ample shelf life, a 
variance should have been requested and granted. Although some mistakes 
of judgment were made in isolated instances over the years in failing to grant 
variances, or failing to grant them promptly enough, such lack of perfection 
does not invalidate the maturity program. 

In a somewhat analogous situation, it is stated in In re Defiance Milk 
Products Co., 44 Agric. Dec. 11, 42 (1985), aff'd, No. 85-7179 (N.D. Ohio 
Dec. 12, 1986), aff'd, 857 F.2d 1065 (6th Cir. 1988): 


It has been recognized that absolute equality and complete equity 
is not required in Federal Milk Marketing Orders. As stated in United 
States v. Mills, 315 F.2d 828, 838 (4th sie cert. denied, 374 U.S. 832, 
375 U.S. 819 (1963): 


After all, the Secretary must look at the area with a wide 
and comprehensive perspective. He has before him the entire 
output of milk in the area, and he must search for the best ways 
and means for its disposition. Aware of the annual consumption 
and distribution of fluid milk, he must arrange to channel the 
residue into outlets the most advantageous to the producer and 
consumer. He fashions his order accordingly. Of course, there 
may be some resultant damage to a handler or producer in the 
enforcement of the Act but this lack of perfection does not 
destroy the validity of the Order. The constitutionality of the 
Act is no longer questionable. United States v. Rock Royal 
Co-op., supra, 307 U.S. 533, 568-581, 59 S.Ct. 993, 83 L.Ed. 
1446. Absolute equality is not demanded to sustain the 
operation of the Order. If the Secretary cannot "produce 
complete equality, for the variables are too numerous," he 
“fulfills his role when he makes a reasoned" Order. Mitchell v. 
Budd, 350 U.S. 473, 480, 76 S.Ct. 527, 531-532, 100 L.Ed. 565 
(1956)."° 
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"Accord Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 319-20 (3d Cir. 
1968), cert. denied, 394 U.S. 929 (1969); and see Dairymen’s League 
Coop. Ass’n v. Brannan, 173 F.2d 57, 66 (2d Cir.), cert. denied, 338 U.S. 
825 (1949). 


The minutes of the Nectarine and Plum Committees over the years show 
recognition of the fact that the maturity program has not worked perfectly in 
every instance in every year, but that the plum and nectarine growers and 
handlers are much better off with the program than under the lesser maturity 
standard in effect prior to 1980." The program is not arbitrary and 
capricious, notwithstanding the lack of 100 percent perfection. 

Petitioners also complain that the inspectors will not permit fruit to ripen 
after picking in order to see whether, after a day or two, it will meet the color 
chip requirement or other test, but the inspectors are following a State 
requirement, not a Federal requirement (Ex. 62; Tr. 3057-58). It is not 
arbitrary or capricious for the Inspection Service to comply with the 
requirements of State law, in determining maturity. 


G. Assuming, Arguendo, That the Act Permits Review in a § 8c(15) (A) 
Proceeding of Discretionary Determinations as to a Particular Lot 


of Fruit, the Determinations Relevant Here Were in Accordance 
with Law. 


As shown above (§ II(B)), an obligation not to ship fruit has been imposed 
"in accordance with law" if valid regulations have been applied in accordance 
with established, valid procedure, irrespective of whether an error of 
judgement was, in fact, made as to the particular fruit involved. But assuming, 
arguendo, that a reviewing court disagrees with that view, there is only one 
instance where a determination as to a particular lot of fruit may not be moot. 
That is, since the Act does not authorize an award of monetary damages for 
incidental injuries arising under the Orders (§ II(C)), even if mistakes of 


*‘In a referendum of growers conducted in 1987, 2,232 ballots were sent to growers, with only 
475 responding. In addition, 101 growers voted through cooperatives. Over 80 percent of those 
growers responding approved continuation of the Orders (Ex. 3, R-1-N). This indicates that 
growers are generally satisfied with the program. 
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judgment caused damage to petitioners in isolated transactions (e.g., 
petitioners lost the value of "red-tagged" fruit that they did not ship, or, by the 
time other fruit met the color chip requirement, it was discounted as overripe 
by the buyer), the issue as to whether a correct determination was made in 
those isolated instances is moot. 

The only instance in which a contention as to a particular incident cited by 
petitioners might not be moot involves a shipment of 300 boxes of nectarines 
by Petitioner Elliott in 1987, that were shipped by Petitioner Elliott 
notwithstanding the fact that they were “red-tagged" by the Inspection Service. 
Assuming that an action was instituted against Petitioner Elliott for this 
violation, and that the action has not been finally resolved, the issue is not 
moot as to whether the obligation not to ship was imposed in accordance with 
law. The transaction is stated by the ALJ as follows (Initial Decision at 
196-97): 


135. Petitioner Elliott gift packs Nectarines. In 1987, 300 boxes 
of Nectarines, which had been completely packaged, wrapped and 
mailing addresses attached thereto, were "red tagged," and when a red 
tag is placed on the boxes of Tom Grands they may not be sold. They 
were placed on there because they did not meet the maturity standards 
established by CTFA. The way the "red tag" came to be placed on the 
containers, was because the truck driver who delivered the Nectarines 
to the shed had mislabeled them as LeGrands. LeGrands have a color 
standard of "H" which is lower than the color standard for Tom 
Grands, which is "L". Petitioner Elliott observed the fruit, and 
premised upon his long years of experience with both LeGrands and 
Tom Grands, he knew that what had been packed were Tom Grands 
and he so advised the Inspector. The Inspector then called the 
Supervising Inspector who then wanted all of the boxes reopened to 
determine whether or not the Tom Grands inside met the "L" color 
standards as opposed to the "H" standard for which they had previously 
been inspected. Petitioner Elliott refused to allow the opening of the 
boxes which had been pre-addressed, postage prepaid, because it would 
have destroyed the boxes and the contents thereof. 


Although Respondent indicates that the Petitioner was required to 
submit only four of those boxes for reinspection, that is not correct 
according to the testimony. As a general rule, the Inspection Service 
inspects two boxes out of the first one hundred, and then one box per 





WILEMAN BROS., et al. 833 
49 Agric. Dec. 705 


one hundred thereafter. However, with respect to the three hundred 
box variety, the Inspection Service was requiring Petitioner Elliott to 
offer for reinspection all three hundred boxes. 


Although the evidence is conflicting as to whether the Inspector would 
have actually required petitioner to open all 300 boxes, even if the Inspector 
was requiring the entire shipment to be made available for inspection, that 
was "in accordance with law." The inspection regulations provide (7 C.F.R. 
§ 51.12): 


§ 51.12 Accessibility of products. 


The applicant shall cause the products for which inspection is 
requested to be made reasonably accessible for sampling or inspection 
and to be so placed as to disclose their quality or condition. Samples 
of the products drawn for examination shall be inspected only under 
such conditions as, in the opinion of the inspector, will permit a true 
and correct determination to be made of their quality or condition. 


Since the petitioner inadvertently mislabeled the nectarines as LeGrands 
when they were originally graded, which had a color standard lower than the 
standard for Tom Grands, which were actually involved in the shipment, the 
petitioner was required under the regulations to cause all of the product to be 
reasonably accessible for sampling and inspection. Accordingly, when 
petitioner refused to allow the opening of the boxes, the inspector correctly 
red-tagged the shipment. 


V. The Federal Advisory Committee Act Is Not Applicable to the 
Committees Administering the Marketing Order Programs. 


Petitioners contend that the Committees and Maturity Subcommittees 
failed to comply with the Federal Advisory Committee Act, which requires 
that committee meetings be open to the public, with timely notice published 
in the Federal Register (Act of Oct. 6, 1972, Pub. L. No. 92-463, 86 Stat. 770 
(1972), as amended, reprinted in 5 U.S.C. app. at 1175 (1988)). However, no 
issue was raised in the petition or amended petition as to the Federal 
Advisory Committee Act and, therefore, the issue cannot be considered in this 
proceeding (§ II(A)). But even if the issue could be raised, that statute 
applies to advisory committees--not to committees with operational 
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responsibilities. The role of the Committees under the Agricultural Marketing 
Agreement Act of 1937 and the Marketing Orders is primarily to administer 
the Orders on a daily basis. This includes crop estimation; monitoring 
seasonal production; contracting and interacting with inspection personnel; 
developing, reviewing and contracting for research and advertising; extensive 
recordkeeping and gathering and disseminating statistical material, etc. Their 
function in making recommendations to the Secretary is clearly something 
secondary that is incidental to and inseparable from their operational 
functions. It is for this reason that the administrative committees under 
Federal Marketing Orders are not subject to the Federal Advisory Committee 
Act. 

The Federal Advisory Committee Act (FACA) was enacted in order to 
terminate unnecessary or duplicative advisory committees and to provide for 
uniform standards and procedures governing the establishment, operation, 
administration and duration of advisory committees. Neither the FACA, nor 
its legislative history, indicates that the Marketing Order Committees are 
within its ambit. Section 3 of the FACA defines "advisory committee" to 
include committees established or utilized "in the interest of obtaining advice 
or recommendations. . . .". The House Report on this legislation states that 
the term “advisory committee . . . does not include committees or commissions 
which have operational responsibilities. Only those committees established for 
the purpose of obtaining advice are within the bill’s definition.". H.R. Rep. 
No. 1017, 92d Cong., 2d Sess. 4, reprinted in 1972 U.S. Code Cong. & Admin. 
News 3491, 3494. Similarly, the Senate Report on the FACA states that 
committees whose duties were primarily operational "would not fall under the 
ambit of the bill, but would continue to be regulated under the relevant laws. . 
.." S. Rep. No. 1098, 92d Cong., 2d Sess. 8 (1972). Hence, neither the 
language of the FACA, nor the legislative intent underlying the FACA, 
contemplates coverage under the statute of a committee whose primary 
function is the administration of a program such as a commodity Marketing 
Order. 

All arguments made by the parties and intervenors have been fully 
considered. To the extent that any arguments are inconsistent with the views 
set forth herein, and are not specifically mentioned, they are rejected. 

For the foregoing reasons, petitioners’ petitions should be dismissed. 
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Order 


The relief requested by petitioners is denied and the petition and amended 
petition are dismissed. 


In re: WILEMAN BROS. and ELLIOTT, INC., and KASH, INC., A 
CALIFORNIA CORPORATION. 

AMA Docket Nos. F&V 916-1, 917-3, 916-2, 917-2 (WILEMAN J). 

and 

In re) WILEMAN BROS. and ELLIOTT, INC., and KASH, INC. 

AMA Docket Nos. F&V 916-3, 917-4 (WILEMAN ID). 

Order filed August 21, 1990. 


The Judicial Officer vacated his July 10, 1990 order. The recommended decision will be issued 
by the Administrative Law Judge. 


Gregory Cooper, for Respondent. 
Thomas E. Campagne & Clifford C. Kemper, Fresno, CA, for Petitioners. 
Order issued by Donald A. Campbell, Judicial Officer. 


FURTHER NOTICE AS TO ISSUANCE OF 
RECOMMENDED DECISION IN WILEMAN II 


On August 17, 1990, respondent filed a motion to revise the order filed by 
the Judicial Officer on July 10, 1990, in this proceeding requesting that the 
Judicial Officer either treat the ALJ’s Preliminary and Tentative Findings of 
Fact and Conclusions as her Recommended Decision, and then issue a 
Tentative or Final Decision, or alternatively, return the matter to the ALJ for 
the preparation of a Recommended Decision. Since the ALJ expressly 
regarded her findings and conclusions as preliminary and tentative, I cannot 
construe them as the Recommended Decision required by the Administrative 
Procedure Act (5 U.S.C. § 557(b)). Accordingly, I can only grant respondent’s 
alternative request, which I am doing in order to eliminate the novel 
procedural issues involved in my July 10, 1990, order. 

In a telephone conversation held today with the attorneys for petitioners 
and respondent, petitioners did not oppose respondent’s alternative suggestion 
that the proceeding be returned to the ALJ for the preparation of a 
Recommended Decision. Accordingly, that alternative shall be followed. 
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As previously stated in this case, there is a great need for a prompt 
resolution of this matter. Therefore, every effort should be made by the ALJ 
to issue a Recommended Decision promptly. The Judicial Officer will then 
issue the Final Decision, after the parties have had an opportunity to file 
exceptions to the Recommended Decision. 


Order 


The order filed by the Judicial Officer on July 10, 1990, is vacated. The 
Recommended Decision in Wileman II will be issued by the Administrative 
Law Judge. This matter should be expedited in every practical manner. 


In ree SAULSBURY ORCHARDS AND ALMOND PROCESSING, INC., a 
California corporation; CAL-ALMOND, INC., a California corporation; 
CARLSON FARMS, a sole proprietorship. 

AMA Docket No. F&V 981-4 

Order Denying Interim Relief and Partial Decision filed October 9, 1990. 


Order issued by Donald A. Campbell, Judicial Officer. 


Petitioners’ Application for Interim Relief is denied. Jn re Lansing Dairy, 
Inc., 48 Agric. Dec. __ (Nov. 22, 1989); In re Gerawan Co., Inc., 48 Agric. 
Dec. ___ (June 2, 1989); In re Cal-Almond, Inc., 48 Agric.Dec. __ (Mar. 8, 
1989); In re Wileman Bros. & Elliott, Inc., 47 Agric. Dec. 1109 (1988), 
reconsideration denied, 47 Agric. Dec. 1263 (1988); In re Wileman Bros. & 
Elliott, Inc., 46 Agric. Dec. 765 (1987), reconsideration denied, 46 Agric. Dec. 
765 (1987); In re Saulsbury Orchard & Almond Processing, 46 Agric. Dec. 561 
(1987); In re Borden, Inc., 44 Agric. Dec. 661 (1985); In re Sequoia Orange 
Co., 43 Agric. Dec. 1719 (1984); In re Dean Foods Co., 42 Agric. Dec. 1048, 
1048 (1983); In re Moser Farm Dairy, Inc., 40 Agric. Dec. 1246, 1246-50 (1981). 
Petitioners’ motion for immediate, partial review by the Judicial Officer of the 
advertising issue is denied, inter alia, because of the large backlog of pending 
cases in the Office of the Judicial Officer, many of which are of great 
importance to the litigants involved. 
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ANIMAL QUARANTINE AND RELATED LAWS 


In re: GLEN W. SHAW. 
A.Q. Docket No. 88-19. 
Decision and Order filed July 3, 1990. 


Refusal of inspection. 


The Judicial Officer affirmed the Decision and Order by Judge Kane (ALJ) assessing a civil 
penalty of $5,000 against respondent, suspending his license to operate a garbage treatment 
facility for 30 days (and thereafter until compliance is achieved under the Act and regulations), 
and requiring respondent to cease and desist from restricting access to his facilities for lawful 
inspection. Respondent’s refusal to permit an inspection of his farrowing barn is a violation of 
the regulations, warranting the civil penalty imposed. 


Andrew W. Baker, for Complainant. 

Clifford R. Kinghorn, Jr., Nashua, NH, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Swine Health Protection Act 
(7 US.C. § 3801 et seqg.). An Initial Decision and Order was issued on 
December 7, 1989, by Administrative Law Judge Paul Kane (ALJ) assessing 
a civil penalty of $5,000 against respondent, suspending his license to operate 
a garbage treatment facility for 30 days (and thereafter until compliance is 
achieved under the Act and regulations), and requiring respondent to cease 
and desist from restricting access to his facilities for lawful inspection. 

On January 16, 1990, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)... On March 22, 
1990, the case was referred to the Judicial Officer for decision. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, except that the 
effective date of the order is changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This decision is promulgated pursuant to the Administrative Procedure 
Act, 1966, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended, Pub. 
L. 95-251, March 27, 1978, 92 Stat. 183,’ the Rules of Practice Governing 
Proceedings under the Swine Health Protection Act, 9 C.F.R. §§ 167.1-.10 
(1989) and the Rules of Practice of the Department of Agriculture Governing 
Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 1.130-.151 
(1989). 

The Acting Administrator, Animal and Plant Health Inspection Service, by 
complaint filed July 25, 1988, alleges that Mr. Glen W. Shaw, hereinafter 
occasionally, the "Respondent," holds a license, issued by the United States 
Department of Agriculture, hereinafter occasionally, the "Department," to 
treat garbage fed to swine, and that Mr. Shaw refused access, for purposes of 
inspection by the Department’s officers, to the site at which these activities 
were conducted on October 22, 1987. The complaint further alleges that 
Mr. Shaw’s refusal to permit an inspection of his facilities constitutes a 
violation of the Department’s regulations as expressed at 9 C.F.R. § 
166.13(a)(3). The Acting Administrator seeks to suspend Mr. Shaw’s license 
for at least a 30-day period, to assess civil penalties in the amount of $5,000.00 
and to prohibit the future performance of allegedly violative practices. By 
answer filed on August 17, 1988, Mr. Shaw denies the essential allegations of 
the complaint, but admits that the Government inspectors were refused access 
to a specific area of Respondent’s farm, i.e. the farrowing barn. 

An oral hearing was held, pursuant to the previously identified rules, that 
which relates to the suspension of licenses (9 C.F.R. § 166.11(a)), and 5 
US.CA. §§ 554, 556 (West 1977 & Supp. 1989), on July 6, 1989, in 
Manchester, New Hampshire, before the undersigned. Subsequently, 
proposed findings and briefs were filed by counsel. To the extent indicated, 
they are adopted herein. All other proposed findings, conclusions and 


5 U.S.C.A. §§ 554, 557 (West 1977 & Supp. 1989) [hereinafter cited as unofficially codified]. 
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arguments are rejected as being irrelevant, or lacking legal or evidentiary 
bases. As used herein, "Tr." refers to the transcript of the public hearing. 
"CX" refers to the numbered exhibits offered by complaint counsel. "RX" 
refers to the numbered exhibits offered by Respondent’s counsel. 

The interests of the Department are represented by Andrew W. Baker, 
Esq., Washington, D.C. The interests of Mr. Shaw are represented by 
Clifford R. Kinghorn, Jr., Esq., Nashua, New Hampshire. 

Upon consideration of all matters of record, the following Findings of Fact 
are made and Conclusions of Law reached. As a result thereof, a violation 
is found as alleged, and there is entered an order as requested by complaint 
counsel. 


Findings of Fact 


1. Glen W. Shaw is an individual whose address is Mason Road, New 
Ipswich, New Hampshire 03071. (Complaint; Answer; Tr. 162) 

2. Mr. Shaw holds a license to treat garbage, number 12-20, at RFD #1, 
Mason Road, New Ipswich, New Hampshire. This license was issued on 
November 2, 1983, and was in effect at all times during the events described 


herein. (CX 1) 

3. Mr. Shaw operates, and has operated for more than 20 years, a swine 
feeding area at RFD #1, Mason Road, New Ipswich, New Hampshire. (Tr. 
163) 

4. On October 21, 1983, Mr. Shaw signed an Application for Licensing of 
Garbage Treatment Facility. By this deed, Mr. Shaw acknowledged, in part: 
"that I understand the requirements of the Act and regulations, that I agree 
to comply with the Act and regulations, and that I agree to give access during 
normal business hours to inspectors authorized by the Department." (CX 1) 

5. On October 22, 1987, during normal business hours, the Respondent 
refused to allow the Department’s inspectors to enter his farrowing barn for 
the purpose of inspection. (Answer; Tr. 30, 36-39, 40, 179, 188-190; CX 12; 
RX 10) 

6. On October 22, 1987, the Respondent verbally insulted the 
Department’s inspectors who were attempting to carry out an authorized 
inspection of his garbage treatment facility. (Tr. 117, 122, 189-190; CX 12) 

7. The Department’s inspectors had disinfected their boots prior to entry 
upon Mr. Shaw’s farm on October 22, 1987, and had informed Mr. Shaw of 
this fact prior to Mr. Shaw’s refusal to permit access to his farrowing barn. 
(Tr. 36, 117-118, 189; CX 12) 
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8. Mr. Shaw had, prior to October 22, 1987, permitted the Department’s 
inspectors to enter his farrowing barn on approximately ten different 
occasions. (Tr. 37, 121, 136, 172-173, 190-191) 

9. Mr. Shaw impeded an attempted inspection of his farm by an inspector 
of the Department on June 10, 1987, by threatening this individual with death. 
(Tr. 31, 98, 116, 151, 171-174) 

10. The State of New Hampshire and the Department pursue the 
administration of the Swine Health Protection Act (1980)? according to a 
cooperative agreement dated February 28, 1983. This agreement, and State 
statutes, vest officers of the State of New Hampshire with authority to 
investigate compliance with the Federal statute. (CX 3) As a result of one 
such investigation, Mr. Shaw was advised and warned that a failure to comply 
with the State’s requirements could result in the removal of Mr. Shaw’s 
license. (CX 9) 


Statutes and Regulations 


Mr. Shaw is alleged to have violated one of the Department’s regulations, 
issued pursuant to the Swine Health Protection Act. This regulation was, as 


of the date of the alleged violation, as of the date the complaint was filed, and 
is presently, as follows:* 


(a) A licensed facility shall be subject to inspections. Each 
inspector will be furnished with an official badge or identification card, 
either of which shall be sufficient identification to entitle access during 
normal business hours to the facility for the purposes of inspection. At 
such time the inspector is duly authorized to: 


(1) Inspect the facility, including cooker function; 


(2) Take samples of garbage; 


77 'U.S.C.A. §§ 3801-3813 (West 1988 & Supp. 1989) [hereinafter cited as unofficially 
codified]. 


99 C.F.R. § 166.13(a)(3) (1989). 





GLEN W. SHAW 
49 Agric. Dec. 837 


(3) | Observe and physically inspect the health siatus of all 
species of animals on the premises; 


(4) Review records and make copies of such records; and 


(5) Take photographs. A copy of each photograph will be 
provided to the licensee within 14 days. 


* * * 


The Secretary's authority to issue this regulation is based upon this 
language:* 


The Secretary is authorized to issue such regulations and to require 
the maintenance of such records as he deems necessary to carry out 
the provisions of this chapter. 


The Congress had, as a preamble’ to its prohibitory declarations, found 
that: 


(1) raw garbage is one of the primary media through which 
numerous infectious or communicable diseases of swine are 
transmitted; 


(2) if certain exotic animal diseases, such as foot-and-mouth- 
disease, African swine fever, hog cholera, and swine vesicular diseases, 
gain entrance into the United States, such diseases may be spread 
through the medium of raw or improperly treated garbage which is fed 
to swine; 


*7 U.S.C.A. § 3811 (West 1988 & Supp. 1989). 


57 U.S.C.A. § 3801 (West 1988 & Supp. 1989). 
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(7) _ it is impossible to assure that all garbage fed to swine is 
properly treated to kill disease organisms unless such treatment is 
closely regulated; 


(8) therefore, in order to protect the commerce of the United 
States and the health and welfare of the people of this country, it is 
necessary to regulate the treatment of garbage to be fed to swine and 
the feeding thereof in accordance with the provisions of this chapter. 


The statutory prohibitions are:° 


(a) No person shall feed or permit the feeding of garbage to 
swine except in accordance with subsection (b) of this section. 


(b) Garbage may be fed to swine only if treated to kill disease 
organisms, in accordance with regulations issued by the Secretary, at 
a facility holding a valid permit issued by the Secretary, or the chief 
agricultural or animal health official of the State where located if such 
State has entered into an agreement with the Secretary pursuant to 
section 3808 of this title or has primary enforcement responsibility 
pursuant to section 3809 of this title. No person shall operate a facility 
for the treatment of garbage knowing it is to be fed to swine unless 
such person holds a valid permit issued pursuant to this chapter. The 
Secretary may exempt any facility or premises from the requirements 
of this section whenever the Secretary determines that there would not 
be a risk to the swine industry in the United States. 


Applications for permits and the suspension thereof are governed by the 
following:’ 


(a) 


Any person desiring to obtain a permit to operate a facility to treat 
garbage that is to be fed to swine shall apply therefor to (1) the 


®7 U.S.C.A. § 3803 (West 1988 & Supp. 1989). 


77 U.S.C.A. § 3804(a)(b) (West 1988 & Supp. 1989). 
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Secretary, or (2) the chief agricultural or animal health official of the 
State where the facility is located if such State has entered into an 
agreement with the Secretary pursuant to section 3808 of this title or 
has primary enforcement responsibility pursuant to section 3809 of this 
title, and provide such information as the Secretary shall by regulation 
prescribe. No permit shall be issued unless the facility -- 


* * *& 


(b) 


Whenever the Secretary finds, after notice and opportunity for a 
hearing on the record in accordance with sections 554 and 556 of Title 
5, that any person holding a permit to operate a facility to treat 
garbage in any State is violating or has violated this chapter or any 
regulation of the Secretary issued hereunder, the Secretary may issue 
an order requiring such person to cease and desist from continuing 
such violations or an order suspending or revoking such permit, or 
both. Any person aggrieved by an order of the Secretary issued 
pursuant to this subsection may, within sixty days after entry of such 
order, seek review of such order in the appropriate United States 
Court of Appeals in accordance with the provisions of sections 2341, 
2343 through 2350 of Title 28, and such court shall have jurisdiction to 
enjoin, set aside, suspend (in whole or in part), or to determine the 
validity of the Secretary’s order. Judicial review of any such order shall 
be upon the record upon which the determination and order are based. 


And, assessments of civil penalties are expressly authorized in these 
words:® 


(a) 


Any person who the Secretary determines, after notice and 
opportunity for a hearing on the record in accordance with sections 554 
and 556 of Title 5, is violating or has violated any provision of this 
chapter or any regulation of the Secretary issued hereunder, other than 


"7 U.S.C.A. § 3805(a) (West 1988 & Supp. 1989). 
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a violation for which a criminal penalty has been imposed under this 
chapter, may be assessed a civil penalty by the Secretary of not more 
than $10,000 for each such violation. Each offense shall be a separate 
violation. The amount of such civil penalty shall be assessed by the 
Secretary by written order, taking into account the gravity of the 
violation, degree of culpability, and history of prior offenses; and may 
be reviewed only as provided in subsection (b) of this section. 


The imposition of sanctions by Federal agencies is restricted by the 
Administrative Procedure Act. It provides: 


(a) This section applies, according to the provisions thereof, to 
the exercise of a power or authority. 


(b) A sanction may not be imposed or a substantive rule or 
order issued except within jurisdiction delegated to the agency and as 
authorized by law. 


(c) When application is made for a license required by law, the 
agency, with due regard for the rights and privileges of all the 
interested parties or adversely affected persons and within a reasonable 
time, shall set and complete proceedings required to be conducted in 
accordance with sections 556 and 557 of this title or other proceedings 
required by law and shall make its decision. Except in cases of 
willfulness or those in which public health, interest, or safety requires 
otherwise, the withdrawal, suspension, revocation, or annulment of a 
license is lawful only if, before the institution of agency proceedings 
therefor, the licensee has been given-- 


(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements. 


95 U.S.C.A. § 558 (West 1977 & Supp. 1989). 
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When the licensee has made timely and sufficient application for a 
renewal or a new license in accordance with agency rules, a license 
with reference to an activity of a continuing nature does not expire 
until the application has been finally determined by the agency. 


Violation 


The testimony and exhibits received into this record lead to the findings 
(#5 and #6) that Mr. Shaw had indeed concluded his farrowing barn to the 
Department’s investigators on October 22, 1987. Mr. Shaw’s refusal to permit 
these investigators to perform duties they are legally bound to perform 
occurred even after Mr. Shaw was informed that the investigators had 
disinfected the boots which could have been the carriers of diseases so-feared 
by all those concerned with swine health. Further, Mr. Shaw’s refusal to 
permit an inspection of his barn occurred after he had abridged a previous 
inspection trip with murderous threats. (Finding #9) This refusal was a four- 
square violation”® of the regulation (9 C.F.R. § 166.13(a)(3)), as alleged in 
the complaint, which regulation is the lawful expression of the Secretary as 
required by the Congress. (7 U.S.C.A. § 3811) 

The Congress has provided for the imposition of penalties (7 U.S.C.A. §§ 
3804(b), 3805(a)) flowing from violations of this character. And, to assure 
those subjected to administrative proceedings that sanctions will be fairly 
employed, the Congress, by the Administrative Procedure Act (5 U.S.C.A. § 
558), has determined that sanctions may not be levied except "as authorized 
by law. . . ." Here, the Swine Health Protection Act specifically authorizes the 
imposition of the sanctions requested by complaint counsel. These are: the 
suspension of Respondent’s permit; and, upon the return of that permit to 
Mr. Shaw, the cease and desist provisions pursuant to 7 U.S.C.A. § 3804(b); 
and, the imposition of civil penalties pursuant to 7 U.S.C.A. § 3805(a). 

The structures of the Administrative Procedure Act, also at 5 U.S.C.A. § 
558, have been observed. These provide further that: "Except in cases of 
wilfulness ..., the ... suspension ... of a license is lawful only if .. . the 
license has been given -- (1) notice . . . ; and (2) opportunity to demonstrate 
or achieve compliance. ...". Here, Mr. Shaw’s action in refusing access for 


Mr. Shaw is not specifically alleged to have violated the Swine Health Protection Act at section 
8 thereof (7 U.S.C.A. § 3807(b)), which requires that "any person subject to the provisions of this 
chapter shall, at all reasonable times, . . . afford such representative access to his premises or 
facility, the garbage thereat, . . . and to take reasonable samples of such garbage." 
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inspection purposes was a willful violation of the regulations. Precedent 
offers the following: 


We think it clear that if a person 1) intentionally does an act which is 
prohibited, - irrespective of evil motive or reliance on erroneous advice, 
or 2) acts with careless disregard of statutory requirements, the 
violation is wilful. Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 
1961). 


Mr. Shaw knew that the Department’s inspectors would visit his farm. He 
signed a statement in 1983 (CX 1) by which he agreed to grant access to the 
inspectors. Further, Mr. Shaw had, prior to October 22, 1987, permitted 
access to the inspectors approximately ten times. (Finding #8) And, 
Mr. Shaw was so familiar with the inspection protocol that he had telephoned 
the residence of a particular inspector, Mr. Keough, in order to protest the 
findings of a specific prior visit. (Tr. 175) Mr. Shaw subsequently threatened 
Mr. Keough with mortal injury. (Tr. 173) Additionally, by letter dated 
July 20, 1987, Mr. Shaw was warned that: "If there are any problems, we have 
the power to remove your license... .". (CX 9) 

Mr. Shaw’s actions bring him substantial civil penalties. He alone is 
responsible for his actions. He alone is culpable for the failure of an 
inspection mandated by law. This failure is a grave violation of statutes 
intended to preserve animal and human health, which are threatened by 
diseases such as trichinosis. (Tr. 69) Mr. Shaw’s failure to permit an 
inspection on October 22, 1987, was preceded by an official warning from the 
Commissioner of Agriculture of the State of New Hampshire. (CX 9)" 
This failure was a cognitive act for Mr. Shaw’s farm had been previously 
inspected (Finding #8), and Mr. Shaw had previously impeded, with violent 
expressions, the performance of duty by a Department’s employee. (Finding 
#9) Accordingly, the amount of the civil penalty imposed is indeed modest, 
considering the standards of 7 U.S.C.A. § 3805(a), and it is but half of that 
which could be levied. 


"'The State of New Hampshire requires that garbage, fed to swine, be treated and that such 
processes be supervised, under permit by the State veterinarian, who is authorized to enter private 
property for the inspection of garbage fed to swine. The State statutes further provide for the 
cooperation with the Federal Government evidenced by CX 9. See, N.H. Rev. Stat. Ann. § 435, 
436 (1987); formerly § 443 (1983). 
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Accordingly, the order as requested by complaint counsel shall be entered. 
See, Stanley Nabydoski, et al., 44 Agric. Dec. 668 (1985); Joseph Buzun d/b/a 
Rocky Hill Farm, 43 Agric. Dec. 751 (1984). 

It is noted that the pre-hearing order of the undersigned contains the 
following directive: 


Counsel are advised that evidence relative to the scope and 
reasonableness of proposed sanctions may be offered during this 
hearing. Counsel are further advised, in view of respondent’s 
contention that precautions must be taken to prevent the spread of 
disease within respondent’s barns, that physical evidence, such as 
aseptic garments and boots, may be offered as evidence relative to any 
proposed sanction. 


Counsel did not offer any physical evidence relative to the proposed 
sanctions. 


Conclusion 


Respondent has violated the Department’s regulation as expressed at 9 
C.F.R. § 166.13(a)(3). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends that the evidence does not adequately support the 
ALJ’s findings of fact, but an examination of the record in this proceeding 
reveals that complainant has shown much more than a preponderance of the 
evidence to support the allegations of the complaint, which is all that is 
required.’ 

Respondent contends that the ALJ improperly admitted evidence of prior 
violations, but the evidence was relevant to establish a possible motive for 
respondent’s refusal to allow inspection different from the allegations in 
respondent’s answer. 


"See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, 
No. 78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Respondent contends that the sanction is too severe, but the sanction 
imposed here is fully warranted, considering the serious nature of the 
violation. It is the policy of this Department to impose severe sanctions for 
violations of any of the regulatory programs administered by the Department 
that are repeated or that are regarded by the administrative officials and the 
Judicial Officer as serious, in order to serve as an effective deterrent not only 
to the respondents, but also to other potential violators. The basis for the 
Department’s severe sanction policy is set forth at great length in numerous 
decisions, e.g., In re Spencer Livestock Commission Co., 46 Agric. Dec. 268, 
424-32, 435-62 (1987), aff'd, 841 F.2d 1451 (9th Cir. 1988). 

For the foregoing reasons, the following order should be issued. 


Order 


The license of Glen W. Shaw to operate a garbage treatment facility is 
suspended for 30 days, and continuing thereafter for so long as failures exist 
to comply with the Swine Health Protection Act and regulations issued 
thereunder. 

Upon termination of this suspension period, Glen W. Shaw shall cease and 
desist from violations of the Swine Health Protection Act and regulations 
issued thereunder. These prohibitions shall include a requirement that 
Glen W. Shaw shall not, by personal action, or by directions to his 
representatives, agents or employees, restrict, in any manner, access, for 
purposes of lawful inspections, to his real or personal property, whether or not 
Glen W. Shaw, a representative, agent or employee is present. 

Glen W. Shaw is hereby assessed a civil penalty in the amount of $5,000, 
payable not later than the 60th day after service of this order on respondent. 
This penalty shall be paid by certified or bank check made payable to the 
Treasurer of the United States, and mailed to the Assistant General Counsel, 
Regulatory Division, Office of the General Counsel, Room 2422, South 
Building, Washington, D.C. 20250-1400. 

The cease and desist provisions of this order shall become effective on the 
day after service of this order. The suspension provisions shall become 
effective on the 30th day after service of this order. 
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In re: RICKY BOBO, JAMES C. HALL, JR., and LARRY E. ROBINSON. 
A.Q. Docket No. 89-48. 
Decision and Order as to Ricky Bobo filed October 31, 1990. 


Interstate movement of cattle without owner’s statement or required certificate - Civil penalty. 


The Judicial Officer affirmed that part of the decision by Chief Judge Palmer (ALJ) concluding 
that respondent Ricky Bobo violated the Act of February 2, 1903, and regulations promulgated 
thereunder by moving cattle interstate that were not accompanied by an owner's or shipper’s 
statement or certificate containing prescribed information. However, in accordance with the 
policy stated in Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), the Judicial Officer reduced the civil 
penalty of $2,000 imposed by the ALJ to $1,000, in accordance with complainant’s 
recommendation to the Judicial Officer based upon a re-examination of its sanction policy in 
Animal Quarantine cases. 


Jaru Ruley, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122), 
for violations of the Act and the regulations promulgated thereunder (9 C.F.R. 
§§ 71.18, 78.9(a)(3)(ili)), governing the interstate movement of cattle. An 
initial Decision and Order as to Ricky Bobo was filed May 14, 1990, by Chief 
Administrative Law Judge Victor W. Palmer (ALJ) assessing a civil penalty 
of $2,000. 

On June 14, 1990, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
US.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case was 
referred to the Judicial Officer for decision on August 29, 1990. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the civil penalty is reduced to $1,000, in accordance with 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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complainant’s response to the appeal. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (Act) (21 U.S.C. §§ 111 and 120) (Acts) and regulations 
promulgated thereunder (9 C.F.R. §§ 71.18 and 78.9 et seq.) by a complaint 
issued by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint alleged that 
the respondents had violated the Act and sections 71.18 and 78.9(a)(3)(iii) of 
the regulations (9 C.F.R. §§ 71.18 and 78.9(a)(3)(iii)). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served upon respondent Ricky Bobo on August 12, 1989, 
in conformity with section 1.147(b)(3) of the Rules of Practice (7 C.F.R. § 
1.147(b)(3)). 

Respondent was informed in the complaint and in the letter of service 
accompanying the complaint that an answer should be filed with the Hearing 
Clerk within twenty (20) days after service of the amended complaint, that 
failure to deny, otherwise respond or plead specifically to any allegation in the 
amended complaint would constitute an admission of such allegation, and that 
failure to file an answer within the prescribed time would constitute an 
admission of the allegations in the amended complaint and a waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. 

As pointed out above, the amended complaint in this matter was served 
upon the respondent on August 12, 1989. According to the Rules of Practice, 
the respondent’s answer was due in the Office of the Hearing Clerk on 
September 1, 1989, 20 days later. (7 C.F.R. § 1.136(a)). However, Respondent 
failed to file his answer, in which he did not deny the complaint’s material 
allegations, until September 11, 1989, ten (10) days late. 

Respondent’s failure to file an answer denying the complaint’s material 
allegations within the time prescribed by section 1.136(a) of the Rules of 
Practice (7 C.F.R. § 1.136(a)) constitutes an admission of the allegations in 
the amended complaint pursuant to section 1.136(c) of the Rules of Practice 
(7 C.F.R. 1.136(c)) and a waiver of hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). This Decision and Order, therefore, is 





RICKY BOBO, et al. 851 
49 Agric. Dec. 849 


issued pursuant to sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the amended complaint, which 
are admitted by respondent’s failure to file an answer within the prescribed 
time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Ricky Bobo, herein referred to as a respondent, is an individual with 
a mailing address of Route 2, Box 899, Cumming, Georgia 30130. 

2. On or about April 16, 1987, the respondent moved at least 23 cattle, 
two years of age or older, interstate from the Cattleman’s Livestock Center, 
Laurens, South Carolina, to the Siloam Springs Livestock Auction Barn, 
Siloam Springs, Arkansas, in violation of section 71.18 of the regulations (9 
C.F.R. § 71.18) in that the cattle were not accompanied interstate by an 
owner’s or shipper’s statement, or other acceptable document, containing 
prescribed information. 

3. On or about April 16, 1987, the respondent moved at least 23 cattle, 


two years of age or older, interstate from the Cattleman’s Livestock Center, 
Laurens, South Carolina, to the Siloam Springs Livestock Auction Barn, 
Siloam Springs, Arkansas, in violation of section 78.9(a)(3)(iii) of the 
regulations (9 C.F.R. § 78.9(a)(3)(iii)) in that the cattle were not accompanied 
interstate by a certificate containing prescribed information. 


Conclusion 


Respondent has failed to respond in the required manner to the allegations 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Acts and the regulations issued under the Acts. 
Therefore, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent Ricky Bobo’s appeal adequately raises only the issue as to the 
amount of the $2,000 civil penalty imposed by the ALJ. Complainant, in its 
response to the appeal, has re-examined its sanction policy in Animal 
Quarantine cases, and has agreed that the civil penalty here should be reduced 
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to $1,000, in accordance with the policy stated in In re Kaplinsky, 47 Agric. 
Dec. 613 (1988).? Accordingly, the civil penalty is reduced to $1,000. 


Order 


Respondent Ricky Bobo is hereby assessed a civil penalty of $1,000, which 
shall be payable to the "Treasurer of the United States" by certified check or 
money order, and which shall be forwarded within 30 days after service of this 
Order on respondent to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 89-48. 


The Kaplinsky policy applies only to A.Q. and P.Q. cases. It does not apply to Veterinary 
Accreditation cases. 
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HORSE PROTECTION ACT 


In re: A. P. "SONNY" HOLT, RICHARD WALL, and WAYNE PUTMAN. 
HPA Docket No. 88-28. 
Decision and Order filed July 11, 1990. 


"Sore" explained - Civil penalty - Ability to pay - Bosma v. USDA discussed. 


The Judicial Officer reversed the Decision and Order by Judge Kane (ALJ) holding that no 
sanction could be imposed against the owner and trainer of a horse found to be sore, since 
complainant failed to show the effect of the requested $2,000 civil penalties on the ability of 
respondents to continue in business. The Judicial Officer assessed $2,000 civil penalties against 
each respondent and disqualified each respondent from participating in horse shows for one 
year. The term "sore" as expressed in the Act is not too vague. The finding of soreness is 
appropriate if a horse exhibits pain upon the palpation of each foreleg. Specific actions by 
administrative agencies are not necessarily voidable, simply because the law is applied unevenly 
in different actions. A $2,000 civil penalty is appropriate for the first offense of soring. 
Respondents have the obligation to come forward with some evidence indicating an inability to 
pay, or an inability to continue to do business. The Department does not agree with Bosma v. 
USDA, 754 F.2d 804 (9th Cir. 1984). Even if complainant had the burden of introducing 
evidence as to respondents’ ability to pay, the proceeding should have been reopened for the 
receipt of such evidence, or a civil penalty of $1.00 should have been assessed against each 
respondent, so that a disqualification order could be issued under 15 U.S.C. § 182S(c). 


Donald Tracy, for Complainant. 

John H. Norton, III, Shelbyville, Tennessee, for Respondents. 
Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On August 24, 1989, 
Administrative Law Judge Paul Kane (ALJ) filed an Initial Decision and 
Order in which he found that respondent Holt entered, and respondent 
Putman permitted to be entered, a horse for the purpose of showing or 
exhibiting it at a show in Shelbyville, Tennessee, while the horse was sore. 
However, he issued no sanction on the ground that complainant failed to 
prove respondents’ ability to pay a civil penalty, or the effect of such a penalty 
on respondents’ ability to continue in business. 

On November 20, 1989, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). The case 
was referred to the Judicial Officer for decision on April 30, 1990. 

Upon a careful consideration of the record in this case, the Initial 
Decision, except for the sanction conclusions, is adopted as the final Decision, 
with a few trivial editorial changes, and with omissions shown by dots and 
additions included within brackets. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. Both respondents are assessed a $2,000 
civil penalty, and they are disqualified from showing or exhibiting any horse 
and from judging or managing any horse show, exhibition or auction for one 
year. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This decision is promulgated pursuant to the Administrative Procedure 
Act, 1966, as amended, 5 U.S.C.A. §§ 554, 558 (West 1977 and Supp. 1989), 
the Rules of Practice of the Department of Agriculture Governing Formal 
Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 1.130-.151 (1988), and 
the Rules of Practice governing proceedings under the Horse Protection Act, 


9 CFR. §§ 12.1-.10 (1988). 

The Acting Administrator of the Animal and Plant Health Inspection 
Service of the Department of Agriculture, by complaint filed on December 24, 
1987, alleges that Messrs. Holt and Wall violated the Horse Protection Act, 
1970, as amended, hereinafter the "Act," at 15 U.S.C.A. § 1824(2)(B) (West 
1982 and Supp. 1989), and that Mr. Putman violated the Act at 15 U.S.C.A. 
§ 1824(2)(D) (West 1982 and Supp. 1989), upon their presentation of a "sore" 
horse for exhibition at a show conducted in Shelbyville, Tennessee, on May 24, 
1986. The Acting Administrator seeks the imposition of civil penalties and the 
removal of these individuals from significant participation in the horse 
industry. Messrs. Holt, Wall and Putman, through counsel, by answers filed 
February 29, 1988, deny the essential allegations of the complaint, and aver 
that the Act is expressed with such vagueness as to preclude Constitutional 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 





A. P. "SONNY" HOLT, et al. 855 
49 Agric. Dec. 853 


enforcement, that these respondents suffer from the selected and arbitrary 
enforcement of the Act, and that therefore, the complaint should be 
dismissed. 

An oral hearing was held on October 12 and 13, 1988, in Shelbyville, 
Tennessee, before the undersigned. Subsequently, proposed findings and 
briefs were filed by counsel. To the extent indicated, they are adopted herein. 
All other proposed findings, conclusions and arguments are rejected as 
irrelevant or lacking legal or evidentiary bases. As used herein, "Tr." refers 
to the transcript of the public hearing. "CX" refers to the numbered exhibits 
offered by complainant’s counsel. "RX" refers to the numbered exhibits 
offered by respondents’ counsel. 

The interests of the Department are represented by Donald A. Tracy, 
Esq., Washington, D.C. The interests of the respondents are represented by 
John H. Norton, III, Esq., Norton & Seckler, Shelbyville, Tennessee. 

Upon consideration of all matters of record, the following Findings of Fact 
are made and Conclusions of Law are reached. .. . 


Findings of Fact 


1. Respondent, Albert P. Holt, is an individual whose mailing address is 
P.O. Box 1002, Shelbyville, Tennessee 37160. Mr. Holt is also known as 
Sonny Holt. (Complaint; Holt Answer; Tr. 277) 

2. Respondent, Richard Wall, is an individual whose mailing address is 
c/o P.O. Box 1002, Shelbyville, Tennessee 37160. (Complaint; Wall Answer) 

3. Respondent, Wayne Putman, is an individual whose mailing address is 
P.O. Box 5167, Huntsville, Alabama 35814. (Complaint; Putman Answer) 

4. At all times relevant herein, Mr. Putman owned a certain Tennessee 
Walking Horse known as “High Tone Shaker.". (Putman Answer) All 
Tennessee Walking Horses are referred to as gaited horses. (Tr. 148) 

5. At all times relevant herein, Mr. Holt, as a professional horse trainer, 
was the agent of Mr. Putman, and was responsible for the boarding and 
training of "High Tone Shaker." (Holt Answer; Tr. 285-286, 278-280) At all 
times relevant herein, Mr. Wall was employed by Mr. Holt and subject to Mr. 
Holt’s direction. (Tr. 83, 121a, 256) 

6. On May 24, 1986, "High Tone Shaker" was listed as Entry No. 337, 
Class No. 35, at the 16th Annual Tennessee Walking Horse Spring 
Celebration Fun Show, hereinafter the "show," in Shelbyville, Tennessee. (Tr. 
281-284, 286; RX 1) Mr. Wall, as Mr. Holt’s employee, led and presented 
"High Tone Shaker" to the show’s employee, Mr. Lonnie Messick, thereby 
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completing the procedures for entry to the show. Mr. Messick was the show’s 
Designated Qualified Person. Mr. Messick’s experience in the examination 
of gaited horses is substantial, for he has personally tested the reactions of 
more than 5,000 horses. The examination of Tennessee Walking Horses 
normally includes the palpation by hand of areas of the pastern of each 
foreleg of each horse. (CX 2; Tr. 380) 

7. Mr. Messick excused the entry of the horse presented by Mr. Holt, 
through his employee, Mr. Wall, i.c., Mr. Messick refused to permit the 
progress of "High Tone Shaker" into the class exhibition and arena, solely 
upon his observation that palpation of this horse’s forelegs, in series, caused 
an attempt by the animal to withdraw, in series, from the application of 
pressure. This withdrawal could only be a manifestation of a reaction to pain. 
(Tr. 136, 389, 393-394) 

8. The examination of "High Tone Shaker" by Mr. Messick was observed 
by Benny L. Johnson, who was at that time, the Designated Qualified Person 
Program Director. Mr. Johnson is also a trainer of Tennessee Walking 
Horses and has 30 years’ experience in this industry. During the examination 
by Mr. Messick, Mr. Johnson observed that this horse attempted to withdraw 
from the application of pressure during palpation by Mr. Messick. (Tr. 333, 
352) 

9. Immediately, upon the exclusion of "High Tone Shaker" from 
participation in the show, the horse was led to a directly adjacent area, where 
it was examined by Tyler Riggins, a veterinarian employed by the Department 
of Agriculture. Dr. Riggins’ duties require that he examine Tennessee 
Walking Horses displayed at public exhibitions. He has conducted 
examinations of at least 1,000 such horses. (Tr. 137-138, 210, 212-214) Dr. 
Riggins’ palpation of the posterior pastern areas of both forelegs of this horse 
elicited a pain response as the horse attempted to withdraw from the 
application of physical pressure. (Tr. 215-217) 

10. Immediately, upon the completion of Dr. Riggins’ examination, "High 
Tone Shaker" was examined by Allen M. Knowles, a veterinarian employed 
by the Department of Agriculture. Dr. Knowles’ duties require that he too 
examine Tennessee Walking Horses and, over a substantial number of years, 
Dr. Knowles has conducted examinations of at least 5,000 such horses. (Tr. 
134-136) Dr. Knowles’ palpation of the pastern areas of both forelegs of 
"High Tone Shaker" elicited a pain response, as the horse attempted to 
withdraw from the application of physical pressure. (Tr. 142) 

11. The examination of "High Tone Shaker" by Mr. Messick was observed 
by Dr. Riggins. Dr. Riggins saw the pain reaction described by Mr. Messick. 





A. P. "SONNY" HOLT, et al. 857 
49 Agric. Dec. 853 


(Tr. 212-213) The examination of "High Tone Shaker" by Dr. Riggins was 
observed by Dr. Knowles. Dr. Knowles saw the pain reaction described by 
Dr. Riggins. (Tr. 140) Dr. Knowles also saw, during Dr. Riggins’ 
examination, as well as during that which he conducted, an additional 
manifestation of the experience of pain by “High Tone Shaker" upon the 
palpation of the posterior areas of the forelegs of this horse. This 
manifestation was the tightening of the abdominal muscle line. (Tr. 140, 142) 

12. Thereafter, Drs. Riggins and Knowles prepared an official report 
indicating that the horse was “sore” upon a display of pain following the 
application of pressure to the posterior areas of the pasterns of the horse’s 
forelegs. (Tr. 148-150; CX 1) 

13. Upon completion of the examinations by Mr. Messick and Drs. Riggins 
and Knowles, "High Tone Shaker" was retired to a stabling area. There, upon 
the request of Mr. Holt, Randall T. Baker, a veterinarian associated with the 
gaited-horse industry, examined this horse. Dr. Baker observed leg motion 
upon posterior palpation of each foreleg. (Tr. 320) However, Dr. Baker was 
of the opinion that "High Tone Shaker" was not sore. (Tr. 322) 

14. Dr. Riggins was of the professional opinion that the reaction to pain 
displayed during his examination of "High Tone Shaker" was caused by "some 
artificial means, or by chemical, or chains... ." (Tr. 217) Dr. Knowles was 
of the professional opinion that the reaction to pain displayed during his 
examination of "High Tone Shaker" was "probably due to chemicals and or 
action devices. ..." (Tr. 147) 

15. Thereafter, at the hearing, Drs. Riggins and Knowles, based upon the 
physical examinations they had conducted of "High Tone Shaker" on May 24, 
1986, and their experiences, expressed the conclusion as experts in veterinary 
medicine, that this horse was "sore" on that date. (Tr. 215, 217, 142) 


Statutes 


Messrs. Holt and Wall are charged with the violation of the following 
section of the Act:’ 


The following conduct is prohibited: 


* * * kK * 


15 U.S.C.A. § 1824(2)(B) (West 1982 and Supp. 1989). 





HORSE PROTECTION ACT 
(2) The... (B) entering for the purpose of showing or exhibiting 
in any horse show or horse exhibition, any horse which is sore. . . . 
And, Mr. Putman is charged with the violation of the following section:? 
The following conduct is prohibited: 


** kK * 


(2) The... (D) allowing any activity described in clause (A), (B), 
or (C) respecting a horse which is sore by the owner of such horse. 


The terms used in these sections are defined’ as follows: 
(3) The term "sore" when used to describe a horse means that-- 


(A) an irritating or blistering agent has been applied, 
internally or externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been 
injected by a person into or used by a person on any limb of a 
horse, or 


(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical 
pain or distress, inflammation, or lameness when walking, trotting, or 
otherwise moving, except that such term does not include such an 


215 U.S.C.A. § 1824(2)(D) (West 1982 and Supp. 1989). 


515 U.S.C.A. § 1821(3) (West 1982 and Supp. 1989). 
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application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a 
person licensed to practice veterinary medicine in the State in which 
such treatment was given. 


The Act further provides for the imposition of civil penalties in the 
following section:* 


(b)(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


The Act also provides for the disqualification of offenders in the following 
language’: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 


*15 U.S.C.A. § 1825(b)(1) (West 1982 and Supp 1989). 


515 U.S.CA. § 1825(c) (West 1982 and Supp. 1989). 
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violation and not less than five years for any subsequent violation. Any 
person who knowingly fails to obey an order of disqualification shall be 
subject to a civil penalty of not more than $3,000 for each violation. . . . 


The Administrative Procedure Act® provides in pertinent part for the 
imposition of sanctions as follows: 


(a) This section applies, according to the provisions thereof, to the 
exercise of a power or authority. 


(b) A sanction may not be imposed or a substantive rule or other 
order issued except within jurisdiction delegated to the agency and as 
authorized by law. 


Discussion 


The determination in this present setting of whether "High Tone Shaker" 
was “sore” on May 24, 1986, is a legal conclusion which is reached upon an 
evaluation of all the evidence, the entry of findings and the application of the 
appropriate law. 

The Act was intended to reduce the incidents of cruelty to animals, thereby 
enhancing the integrity of the horse breeding and showing industries. 
Thornton vy. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). The 
Tennessee Walking Horse, a naturally gaited animal (Tr. 148, 204-205), is 
trained to emphasize that gait. Training is facilitated by the use of various 
mechanical methods, such as weighted shoes, straps or "action-devices," or by 
the application of chemical agents to areas of the pasterns. Some of these 
training methods do not result in soring and are not prohibited by the 
Regulations. Indeed, Mr. Holt had intended to show “High Tone Shaker" in 
“action-devices" on May 24, 1986. (Tr. 331-332) 

However, the pre-show examinations revealed an adverse reaction to the 
application of pressure to the same areas on each foreleg. This reaction was 
described as an attempt by "High Tone Shaker" to withdraw each foreleg and 
hoof from the examiner and could have only been the result of pre-inspection 
activities by those individuals responsible for the welfare of this horse. 
(Findings 7-15) The results of these examinations were observed by four 


65 U.S.C.A. § 558 (West 1977 and Supp. 1989). 
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different individuals,’ each with substantial experience in the supervision of 
Tennessee Walking Horses as well as by a veterinarian engaged by Mr. Holt. 
These observations were unequivocal and unanimous, and permit [/require] 
the conclusion that this horse was “sore” as that term is defined in the Act. 
Respondents’ counsel has urged that the display of a reaction to pain by "High 
Tone Shaker" during the physical examinations of this horse on May 24, 1986, 
was not of such a character as to satisfy the Department’s guidelines. (CX2) 
Counsel contends, based on evidence of record (Tr. 62-63, 338, 382-383), that 
since the physical examinations did not clearly elicit at least two manifestations 
of the reaction to pain, such as the shuffling of the hind legs and the 
tightening of the gluteal muscles, the conclusion that this horse was sore may 
not be reached. This argument is rejected, for, as the precedents cited 
hereinafter disclose, the Act is intended to prevent the infliction of pain. The 
Act provides a qualitative element to assure the health of these animals. It 
is violated not upon a standard of quantitative excess, but, as it abhors all 
pain, upon those actions which cause horses to suffer. Indeed, the Act not 
only prohibits activities leading to actual suffering, but also those actions 
which could lead to that end.* 

Mr. Holt, according to the scope of his agency with Mr. Putman, entered 
(Finding 6) "High Tone Shaker" in the show of May 24, 1986. Accordingly, 
it is determined that he was in violation of the Act at 15 U.S.CA. § 
1824(2)(B). This illegal act was completed by Mr. Wall, who according to the 
record evidence was an assistant trainer engaged by Mr. Holt, acting under 
Mr. Holt’s direction, and whose sole participation in the events of May 24, 
1986, was to lead "High-Tone Shaker" to the pre-show inspection area. In 
view of this evidence, and the lack of any proposed finding, conclusion or 
order in complaint counsel’s brief of January 6, 1989, relating to the alleged 
violation of the Act by Mr. Wall, the motion of respondents’ counsel advanced 
on October 13, 1989, is granted, and the allegations of violations by Mr. Wall 
are dismissed. 

This result will not be reached regarding Mr. Putman for he was the owner 
of the horse and ultimately responsible for its health. Mr. Putman’s daughter 


"Two of these individuals, Messrs. Messick and Johnson, were not employees of the 
Department of Agriculture. They were engaged on May 24, 1986, by the show’s operators in 
compliance with 15 U.S.C.A. § 1823 (West 1982 and Supp. 1989) and 9 C.F.R. § 11.7 (1988). See 
Tr. 29-30. 


"15 U.S.C.A. § 1821(3) (West 1982 and Supp. 1989). 
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was scheduled to ride "High Tone Shaker" in the show. (RX 1) Although the 
record evidence indicates that he had instructed Mr. Holt to comply with the 
guidelines of the Department of Agriculture (Tr. 286), the record also displays 
evidence that this horse was entered into the show in a “sore" condition. 
Hence, it is appropriate to find a violation of the Act at 15 U.S.CA. § 
1824(2)(D) by Mr. Putman. The Act protects fair competition in the gaited- 
horse industry. One method of accomplishing that goal is to lay the results 
of soring upon those who own these animals. A sore horse may display 
championship qualities, but those qualities are falsely obtained and the owners 
should not benefit from the deception of showing mock champions. Thornton 
v. U.S. Dep’t of Agriculture, id. The facts of this case differ from those found 
in Burton v. U.S. Dep’t of Agriculture, 683 F.2d 280 (8th Cir. 1982). In Burton, 
the owner was found to have directed the trainer to not show a sore horse and 
that the horse was indeed shown. Hence, the owner was relieved of the onus 
of a conclusion that the statute had there been violated. 

Respondents’ counsel has raised the issue of the asserted vagueness of the 
term "sore" as expressed in the Act and as interpreted and measured by the 
Department in its instructions to the industry. (9 C.F.R. § 11; CX 2). 
However, this argument has been rejected in Stamper v. Secretary of 
Agriculture, 722 F.2d 1483 (9th Cir. 1984), and in Fleming v. U.S. Dep’t of 
Agriculture, 713 F.2d 179 (6th Cir. 1983). In these cases, the ultimate 
conclusion that a "soreness" existed was based upon the display of an adverse 
reaction essentially upon the palpation of the same area of each pastern. So 
too, this case turns upon the reaction by "High Tone Shaker" to pain upon the 
palpation of each foreleg. Therefore, following the standards adopted by the 
courts, it is not necessary to here reach either for the presumption of 
"soreness" established by the Act at 15 U.S.C.A. § 1825(d)(5), or for the 
resolution of factual questions raised upon adherence to the Department’s 
regulations or guidelines. 

Respondents’ counsel has further argued that his clients have suffered from 
selected enforcement of the Act. Evidence was offered and received into the 
record which describes the results of an examination by Dr. Knowles of a 
horse other than involved in this case on a date other than involved here. The 
arguments based on this evidence (Tr. 386-387) suggest that Dr. Knowles 
“wrote-up" the respondents, but not the trainer and owner of this other 
animal, and therefore, charges against respondents herein should be dismissed. 

Counsels’ argument is rejected, for specific actions by administrative 
agencies are not necessarily voidable, simply because the law is applied 
unevenly in different actions. Butz v. Glover Livestock Comm. Co., 411 U.S. 
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182, 187, 93 S.Ct. 1455, 1458, 36 L.Ed.2d 142, 147-48 (1973). Even though 
officers of the Department admit that only the most serious displays of soring 
are given the attention which leads to prosecution (Tr. 212), there is no 
finding which could be made concluding that the facts asserted were an issue 
in the present proceeding, for they were not. The evidence to which counsel 
refers could possibly affect the weight assigned by the Administrative Law 
Judge to the substance of Dr. Knowles’ testimony or to an evaluation of his 
powers of observation. However, based upon his testimony as a whole and 
upon his demeanor, Dr. Knowles’ testimony is found to be entirely credible 
and his powers of observation, unimpeded. Accordingly, if counsel wishes to 
pursue his issue, it would be more appropriate for him to discuss these 
assertions with Dr. Knowles’ superiors. 


Conclusions 


Respondent Holt violated the Act at 15 U.S.C.A. § 1824(2)(B) upon the 
entry of a sore horse at a May 24, 1986, show. 

Respondent Putman permitted the entry of his property, a sore horse, at 
a May 24, 1986, show and thereby violated the Act at 15 U.S.C.A. § 
1824(2)(D). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ issued no sanction against respondents, stating (Initial Decision 
at 14-15): 


As a result of these violations, it would be expected that an order 
would be issued by which Messrs. Holt and Putman would be punished 
for their actions. The crux of the Act is the protection of animal health 
and safety. Stamper v. Secretary of Agriculture, id. However, as the 
record is devoid of evidence, and, as complaint counsel has not 
proposed any findings, and, has not advanced any argument, relative to 
the "... history of prior offenses, ability to pay, effect on ability to 
continue to do business . . .," complaint counsel has not sustained the 
burden of proof" of these facts and therefore, the civil penalties 


715 U.S.C.A. § 1825(b)(1). This language requires similar factual 
determinations as are set forth in the Packers and Stockyards Act, 7 
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U.S.C.A. §§ 193, 213 (West 1980 and Supp. 1989). See Holiday Food 
Services, Inc. v. Dep’t of Agriculture, 820 F.2d 1103, 1106 (9th Cir. 1987); 
Bosma v. Dep’t of Agriculture, 754 F.2d 804, 810 (9th Cir. 1984). 


Cases subsequent to Eldon Stamper, 42 Agric. Dec. 20 (1983), 
[aff'd, 722 F.2d 1483 (9th Cir. 1984)], Richard L. Thornton, 41 Agric. 
Dec. 870 (1982) [, aff'd, 715 F.2d 1508 (11th Cir. 1983)], and Albert Lee 
Rowland, 40 Agric. Dec. 1934 (1981) [, aff'd, 713 F.2d 179 (6th Cir. 
1983),] dealing with this language in the Packers and Stockyards Act 
indicate that government counsel have the burden to establish these 
facts, rather than for the respondent to prove otherwise. Holiday Food 
Services, Inc., Remand Order, 47 Agric. Dec. [225 (1988)], on remand, 
Holiday Food Services, Inc. v. Dep’t of Agriculture, 820 F.2d 1103 (9th 
Cir. 1987). 


sought by complaint counsel shall not be assessed. The Act at 15 
U.S.C.A. § 1825(b)(1) provides that monetary penalties may be 
assessed only upon an evaluation of these criteria. Unfortunately, the 
record does not describe these features, as these elements are 
necessary to assess the civil penalties which are the predicate for 
excluding Messrs. Holt and Putman from participation in the industry. 
The Act requires that "... any person ... subject to a final order 
under such subsection assessing a civil penalty for any violation of any 
provision of this chapter . .. may be disqualified by order of the 
Secretary . . . from showing or exhibiting any horse, . . . for a period 
of not less than one year for the first violation. . . ."" Hence even 


15 U.S.CA. § 1825(c) (West 1982 and Supp. 1989). 


though Messrs. Holt and Putman have been found to have violated the 
Act, a failure of evidence precludes the imposition of civil penalties, 
and that failure, pursuant to the cited language, and the Administrative 
Procedure Act,” precludes the entry of any order disqualifying these 
respondents from the participation in the horse industry. 
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25 U.S.C.A. § 558 (West 1977 and Supp. 1989). 


As to the imposition of a civil penalty, the Act provides (15 U.S.C. § 
1825(b)(1)): 


In determining the amount of such penalty, the Secretary shall take 
into account all factors relevant to such determination, including the 
nature, circumstances, extent, and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such conduct, 
the degree of culpability, any history of prior offenses, ability to pay, 
effect on ability to continue to do business, and such other matters as 
justice may require. 


The nature, circumstances, extent, and gravity of the prohibited conduct all 
would warrant a $2,000 civil penalty in this case. The seriousness of the 
soring of horses has been recognized not only by Congress but, also, in more 
than 30 cases under this Act decided by the Judicial Officer. The respondents 
in this case are the owner and trainer of the sore horse, the two categories of 
persons whose compliance with the Act is necessary, if the inhumane practice 
of soring is to be eliminated. As stated above, intent is not an element of the 
violation. Although these are the first offenses of the respondents, soring is 
so detrimental to the walking horse industry, and involves such an inhumane 
practice, that a $2,000 civil penalty is appropriate for the first offense. See Jn 
re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 1483 (9th Cir. 
1984), attached as an Appendix to this decision. 

Finally, with respect to ability to pay, and the effect of a civil penalty on 
the ability of the respondents to continue to do business, it is the position of 
this Department that it is the responsibility of the respondents to come 
forward with some evidence indicating an inability to pay, or an inability to 
continue to do business. As stated in In re Spencer Livestock Comm’n Co., 46 
Agric. Dec. 268, 463 (1987), aff'd on other grounds, 841 F.2d 1451 (9th Cir. 
1988): 


With respect to the "effect of the penalty on the person’s ability to 
continue in business," the Department has always construed the Act as 
requiring a respondent to introduce evidence that a civil penalty would 
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affect his ability to remain in business, if the respondent wished such 
factors considered. See, e.g., Jn re Corn State Meat Co., 45 Agric. Dec. 
[995, 1031-32 (1986)]; In re Holiday Food Services, Inc., 45 Agric. Dec. 
[1034, 1046 (1986), remanded, 820 F.2d 1103 (9th Cir. 1987)]; In re 
Saylor, 44 Agric. Dec. [2238, 2663 (1985)] (decision on remand); Jn re 
Trenton Livestock, Inc., 41 Agric. Dec. 1965, 1982 (1982); In re 
Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 173 (1980). However, 
in Bosma v. USDA, 754 F.2d 804 (9th Cir. 1984), the court held that 
the Department has the burden of producing evidence as to the size of 
the business involved and the effect of the penalty on the person’s 
ability to continue to do business. 


We believe that the Bosma decision is erroneous, in this respect, for 
the reasons set forth in the Department’s petition for rehearing in 
Bosma, which is set forth as an appendix to this decision [, but the 
Department’s petition for rehearing is not included as an appendix to 
the present decision]. 


The Department’s petition for rehearing in Bosma is not included as an 
appendix to the present decision inasmuch as complainant’s appeal in this case 
is based in large part on that petition for rehearing. I agree fully with those 
views, which are stated as follows (Complainant’s Appeal at 4-12): 


1. The Bosma decision is erroneous in requiring the complainant 
to introduce evidence of a respondent’s ability to pay. 


The requirement that, with regard to the imposition of a civil 
penalty, the Secretary consider a respondent’s ability to pay and to 
continue to do business, simply provides respondents with the 
opportunity to present evidence through which they seek to mitigate a 
civil penalty. This has been the Secretary’s unbroken interpretation of 
this provision since the inception of the Act nearly twenty years and 
several hundred enforcement cases ago. To treat the provision 
otherwise beggars the imagination and violates logic. First, only the 


*Accord In re Upton, 44 Agric. Dec. 1936, 1959-60 (1985); In re Peterman, 42 Agric. Dec. 1848, 
1850 (1983), affd on other grounds, 770 F.2d 888 (10th Cir. 1985) (respondent allegedly unable 
to pay $20,000 civil penalty should have introduced evidence to that effect at hearing). 
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respondent has such information; and second, the Secretary can issue 
an order putting a violator out of the horse business. The nature of 
the regulatory scheme under the Act makes a person’s financial 
resources irrelevant to the violations charged, i.e. entering, showing or 
selling a sore horse. Therefore, to require the Secretary to subpoena 
such material, which is otherwise wholly unrelated to the case, could 
have an adverse impact on a respondent’s privacy. Moreover, the 
Secretary does not have the resources or expertise to conduct an in- 
depth review of a respondent’s ability to pay. The Secretary can, 
however, via the Judicial Officer or the Administrative Law Judge, 
make an equitable review of financial information provided by a 
respondent in an effort to reduce a civil penalty. 

The more significant proof that the Secretary’s interpretation is 
correct is that the statute provides that the Secretary may disqualify a 
trainer or owner from participating in shows and thereby put him or 
her out of business (15 U.S.C. 1825(c)). In this context it is important 
to remember that we are considering a penalty, not a fee. The issue 
does not arise unless someone has been found, following a hearing, to 
have violated a remedial statute passed by Congress to solve a known 
problem. The Bosma Court would have the complainant meet the sort 
of burden that would be expected in setting some sort of neutral fees 
to operate a business. The Secretary’s interpretation, on the other 
hand, is consistent with providing a proved violator an opportunity to 
have mitigating evidence considered in assessing a civil penalty. 

The Bosma court seemed to base its decision on an analysis of 
section 7(c) of the Administrative Procedure Act (APA) (5 U.S.C. 
556(d)). We believe that that analysis is seriously flawed. 

Section 7(c) of the APA provides that: “Except as otherwise 
provided by statute, the proponent of a rule or order has the burden 
of proof." This provision refers to the burden of going forward with 
evidence rather than the burden of persuasion. N.L.R.B. v. 
Transportation Management Corp., 103 S. Ct. 2469, 2475 n. 7 (1983). 
The Bosma Court’s allocation of the burden of going forward with 
evidence in this case conflicts with a Seventh Circuit interpretation of 
a similar penalty provision, with the Bosma Court’s prior allocations of 
the burden of production, and is contrary to the plain meaning of APA 
section 7(c), its legislative history and consistent interpretation. The 
ruling also fails to give deference to the agency’s interpretation of the 
statute it administers. 
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A. The purpose of APA section 7(c) is only to restate the 
traditional rule allocating the burden of proof. Atty. Gen. Manual on 
the APA 75 (1947), quoting Sen. Comparative Print, June 1945 at 15; 
Environmental Defense Fund v. EPA, 548 F.2d 998, 1004 (D.C. Cir. 
1976); N.L.R.B. v. Mastro Plastics Corp., 354 F.2d 170, 176 (2d Cir. 
1965), cert. denied, 384 U.S. 972 (1966). The traditional rule is that the 
burden of going forward normally falls on the party having knowledge 
of the facts. Environmental Defense Fund v. EPA, 548 F.2d 998, 1004 
(D.C.Cir. 1976); N.L.R.B.v. Mastro Plastics Corp., 354 F.2d 170, 176 (2d 
Cir. 1965); United States v. New York, N.H. & H.R.R., 355 U.S. 253, 256 
n.5 (1957); Nealey v. Transportacion Maritima Mexicana, S.A., 662 F.2d 
1275, 1280-81 (9th Cir. 1980); 9 Wigmore, Evidence §2846 at 275 (3d 
Ed. 1940). As the Ninth Circuit explained in Nealey: 


"the ordinary rule . . ., based on consideration of fairness, does 
not place the burden upon a litigant of establishing facts 
peculiarly within the knowledge of his adversary." 


662 F.2d at 1280-81, quoting Campbell v. United States, 365 U.S. 85, 96 
(1961). The facts concerning the size of and effect on the violator’s 
business are “facts peculiarly within the knowledge of" the violator, such 
as Mr. Holt and Mr. Putman. Moreover, the violator is in the best 
position to explain the information. In light of these considerations, 
the Second Circuit in Mastro Plastics Corp., 354 F.2d at 176-77, ruled 
that under the APA, an employer who has been ordered to pay back 
wages by the N.L.R.B. is properly allocated the burden of producing 
evidence to show some necessary considerations, including whether the 
order would "work an undue economic hardship" or otherwise have an 
improper result. 354 F.2d at 176. The Bosma Court, without 
specifically mentioning the APA, follows this allocation of burden of 
proof in N.L.R.B. cases. See, e.g., Alfred M. Lewis, Inc. v. N.L.R.B., 681 
F.2d 1154, 1156 (9th Cir. 1982); M Restaurants, Inc. v. N.L.R.B., 621 
F.2d 336, 337 (9th Cir. 1980). 


Moreover, as the Attorney General’s Manual states, supra, at 76, 
under APA section 7(c), an agency is permitted: 


to draw such inferences or presumptions as the courts 
customarily employ, such as the failure to explain by a party in 
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exclusive possession of the facts, or the presumption of 
continuance of a state of facts once shown to exist. 


Relying on this principle, the Seventh Circuit in Sellersburg Stone 
Co. v. Federal Mine Safety & H. Rev. Comm’n, 736 F.2d 1147 (7th Cir. 
1984), issued a decision which is in conflict with the instant decision. 
In Sellersburg Stone Co., the court upheld a penalty assessed under the 
Federal Mine Safety and Health Act, 30 U.S.C. 820(i), which -- like the 
Packers and Stockyards Act at issue in Bosma -- requires the agency 
to consider "the effect [of the penalty] on the operator’s ability to 
continue in business." Although the agency produced no evidence 
bearing on this factor, the court explained that "[iJn the absence of 
proof that the payment of civil penalties would adversely affect a 
company’s ability to stay in business, it is presumed that there would 
be no such effect." 736 F.2d at 1153 n.14. 

A presumption of size and ability to pay is particularly appropriate 
here. If the agency has the burden of producing financial and other 
information which the violator possesses, the violator could avoid or 


seriously delay imposition of a lawful penalty simply by refusing to 
furnish the information. 


B. Section 7(c) allocates the burden of production to "the 
proponent of a rule or order." 5 U.S.C. 556(d). The violator is the 
"proponent" of a ruling decreasing the penalty, the violator should have 
the burden of producing evidence on this question. The legislative 
history of APA section 7(c) explains: 


That the proponent of a rule or order has the burden of proof 
means not only that the party initiating the proceeding has the 
general burden of coming forward with a prima facie case but 
that other parties, who are proponents of some different rule, 
also for that purpose have a burden to maintain. 


S. Doc. No. 248, 79th Cong. 2d Sess. 208, 270 (1946). 


In the analogous case of National Airlines, Inc. v. Civil Aeronautics 
Bd., 300 F.2d 711 (D.C. Cir. 1962), the petitioner, National Airlines, 
argued that the Civil Aeronautics Board failed to carry its burden of 
proof when it required the carrier to establish that it was economically 
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infeasible for it to provide additional service to a community in need 
of such service. The District of Columbia Circuit concluded that the 
Board properly placed the burden of producing evidence about 
economic infeasibility upon the carrier on the ground that: "Economic 
infeasibility is more like an affirmative defense than an element of the 
Board’s case." 300 F.2d 170, 176 (2d Cir. 1965). 

Moreover, the penalty is not intended to be included within APA 
section 7(c)’s allocation of burden of production. The text of APA 
section 7(c), 5 U.S.C. 556(d), distinguishes sanctions, such as the 
penalty here, from "rules or orders." While the provision distinguishes 
among "rules," "orders," and "sanctions," it is only "the proponent of a 


rule or order" -- and not the proponent of a sanction -- who "has the 
burden of proof." In addition, the standard of review for sanctions 


‘Section 7(c) later provides that "[a] sanction may not be imposed 
or a rule or order issued except on consideration of the whole record 
or parts thereof cited by a party and supported by evidence." 5 U.S.C. 
556(d). The Packers [and Stockyards] Act civil penalty provision makes 
a similar distinction between an "order" and a "penalty." 7 U.S.C. 


213(b). 


is more deferential than the standard applied to factual findings made 
in on the record hearings. See, Butz v. Glover Livestock Comm’n Co., 
411 U.S. 182 (1973). Thus, APA section 7(c) does not apply to the 
Packers and Stockyards or Horse Protection Acts’ civil penalty 
provisions. 


C. Finally, the panel in the Bosma case erred in not deferring to 
the Secretary’s consistent interpretation of the statute he administers. 
See, e.g., Udall v. Tallman, 380 U.S. 1 (1965). Section 7(c) of the APA 
applies “except as otherwise provided by statute." In the proceedings 
he conducts under the APA, the Secretary has consistently interpreted 
the Packers and Stockyards Act and Horse Protection Act civil penalty 
provisions to place the burden of production on the suspected violator 
to show that the size of its business or effect of the penalty on 
continuing to do business warrant a reduction in the penalty. Where 
the violator fails to produce evidence warranting a reduction, it is 
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presumed that the facts warrant no reduction. See, eg. In re 

Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 173 (1980); In re 

Trenton Livestock Inc., 41 Agric, Dec. 1965, 1989 (1982). The 

allocation of the burden of production about the size and economic 

stability of a violator’s business is, in the words of the APA, "otherwise 
provided by statute" due to the nature of the information required to 

be considered under the provisions of 7 U.S.C. 213(b). In addition, the 

legislative history of the Packers and Stockyard Act civil penalty 

provision supports the Secretary’s interpretation. While the House 
originally proposed a $100,000 maximum civil penalty per violation, the 

Senate rejected any civil penalty. The present statute reflects the 

compromise reached in conference which allows a relatively unintrusive 

$10,000 maximum civil penalty. H.Conf.Rep. No. 94-1391, 94th Cong. 

2d Sess. 4, reprinted in [1976] U.S. Code Cong. & Admin. News at 

2284-85. In the Horse Protection Act the penalty is a relatively tiny 

$2,000. Finally, the fact that other government agencies which enforce 

very similar statutory provisions also interpret those provisions in an 
identical manner, reinforces the appropriateness of deference in this 
case. 

I am also in complete agreement with complainant’s further views that 
even if the Bosma holding is correct, it should not be applied to Horse 
Protection Act cases. Furthermore, even if Bosma should be applied to Horse 
Protection Act cases, in view of the small amount of the civil penalties 
permitted by the Horse Protection Act ($2,000 per violation), it is reasonable 
to infer (without any specific proof) that responsible individuals such as the 
respondents in this case could pay a $2,000 civil penalty without any adverse 
effect on their ability to continue in business. As stated by complainant 
(Complainant’s Appeal at 12-16): 


Assuming arguendo that the Bosma case was correct, that holding 
does not apply in this case under the Horse Protection Act. The 
monetary penalties under the Horse Protection Act, in contrast to 
those under the Packers and Stockyards Act, are relatively small. In 
addition, again in contrast to the regulatory program under the Packers 
and Stockyards Act, the Department collects no financial information 
from horse owners, trainers, or riders. 


Almost every Horse Protection Act case involves only one violation 
-- entering, showing or selling a sore horse. The maximum civil penalty 
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is $2,000. Under the Packers and Stockyards Act there could be 
multiple violations and each carries a maximum civil penalty of $10,000. 
The agency sought $15,000 in the Bosma case, and in the Holiday case 
cited by Judge Kane, the Judicial Officer assessed a civil penalty of 
$50,000. Other regulatory programs with civil penalty provisions 
seemingly similar to the Horse Protection Act also provide potentially 
much larger civil penalties. For example, the Animal Welfare Act 
provides a penalty of up to $2,500 per violation (7 U.S.C. 2149(b)) and 
the typical Animal Welfare Act case contains many alleged violations. 
Thus, in cases under the Horse Protection Act, such as the current 
case, where the maximum statutory penalty is $2,000, there is no need 
to ascertain a respondent’s financial situation as $2,000 is so small it 
will not have an impact on a respondent’s ability to do business or to 
pay. 

There are no requirements on participants in horse shows to file 
financial or other records with the Secretary, not even the sparse yearly 
report required of dealers under the Animal Welfare Act, let alone the 
more complete records required by some other statutes. Therefore, 
Congress could not have intended that the Secretary, in enforcing the 
Horse Protection Act and seeking to end the cruel practice of torturing 
these animals, be required to obtain detailed financial records before 
assessing a civil penalty. 

Assuming arguendo that the Bosma decision is correct and that it 
applies to actions under the Horse Protection Act, complainant believes 
it has met its burden of production. Mr. Putman owned the horse in 
question. The institutional knowledge of the Secretary via the 
hundreds of previous cases under the Act, is sufficient to support a 
finding that these horses are quite valuable, worth many thousands of 
dollars. This is adequate to demonstrate respondent Putman’s ability 
to pay and to continue in business in the context of the relatively small 
$2,000 penalty sought by complainant. Similarly, Mr. Holt is a 
professional trainer, training, entering and showing many of these 
animals with the corresponding fees and percentages of purses and sale 
proceeds available to a professional trainer. It is difficult to imagine 
how a $2,000 penalty could interfere with his ability to continue as a 
horse trainer or that he would be unable to make such a payment. 

Finally, assuming arguendo that the Bosma decision was correct, 
applies to this case, and that complainant has not met its burden, Judge 
Kane misapplied the decision. Even making the above analysis, Judge 
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Kane, and now the Judicial Officer, have two alternatives to letting two 
proved violators of the Horse Protection Act off with no sanction. 
First, as already outlined by the Judicial Officer in the Holiday case on 
remand, there could be a new hearing for the sole purpose of receiving 
evidence on respondent’s ability to pay and to continue to do business 
in light of the $2,000 penalty. Second, the Judicial Officer, as the 
Administrative Law Judge before him, could assess whatever monetary 
penalty he believes is supported by the record, even if that penalty were 
only $1. This would permit the imposition of the disqualification order 
sought by complainant. Complainant considers the disqualification 
order of far greater deterrent value than the civil penalty, particularly 
as the civil penalty is a maximum of $2,000. Presumably not even the 
Bosma Court could find an evidentiary failure by complainant in the 
imposition of a $1 penalty. This alternative is necessary because 
Congress, not foreseeing a decision such as Bosma, nor its application 
to a case under the Horse Protection Act, provided that the Secretary 
can order a disqualification only after assessing a civil penalty or after 
a criminal conviction (15 U.S.C. 1825(c)). 


Conclusion 


For the reasons stated above, complainant requests that the Judicial 
Officer impose a $2,000 penalty and a one year disqualification on each 
respondent. Alternatively, complainant requests that the Judicial 
Officer impose whatever civil penalty is supported by the record (even 
$1) and a one year disqualification on each respondent and give the 
complainant the option of reopening the hearing for the sole purpose 
of adducing evidence relative to respondent’s ability to pay a larger 
penalty. 


In the present case, if a reviewing court were to disagree with these views, 
I would remand the proceeding to the ALJ for the purpose of receiving 
further evidence as to the ability of respondents to pay a $2,000 civil penalty. 
If a court were to state that the proceeding should not be remanded, I would 
assess a civil penalty of $1.00 against each respondent, so that a 
disqualification order could be issued under 15 U.S.C. § 1825(c). 

For the foregoing reasons, the following order should be issued. 
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Order 


Respondent A. P. "Sonny" Holt is disqualified for one year from showing, 
exhibiting, or entering any horse, and from judging, managing, or otherwise 
participating in any horse show. 

Respondent Wayne Putman is disqualified for one year from showing, 
exhibiting, or entering any horse, and from judging, managing, or otherwise 
participating in any horse show. 

Respondent A. P. "Sonny" Holt is assessed a civil penalty of $2,000. 

Respondent Wayne Putman is assessed a civil penalty of $2,000. 


APPENDIX 


Excerpt from Jn re Stamper, 42 Agric. Dec. 20, 44-63 (1983), aff'd, 722 F.2d 
1483 (9th Cir. 1984). 
[Not published herein-Editor] 


In re: A. P. "SONNY" HOLT, RICHARD WALL, and WAYNE PUTMAN. 
HPA Docket No. 88-28. 
Errata filed July 26, 1990. 


Errata issued by Donald A. Campbell, Judicial Officer. 


The order previously filed in this proceeding is hereby amended by adding 
the following effective dates at the conclusion of the order. 

The disqualification orders shall become effective on the 30th day after 
service of this errata on respondents. 

The civil penalty shall be paid within 30 days after service of this errata on 
respondents. 
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In re: GERALD GRIZZELL. 
HPA Docket No. 90-10 
Decision and Order filed July 25, 1990. 


Exhibition of sore horse - Intent - Sanction policy. 


HPA prevents showing or exhibiting a sore horse. Knowledge and participation are not elements 
of the offense. It is irrelevant under HPA that an owner or exhibitor has no intent to sore a 
horse or knowledge that the horse being exhibited is sore. Sanction policy explained. 


M. Bradley Flynn, for Complainant. 
William S. Russell, Shelbyville, TN, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding under the Horse Protection Act ("Act"), 
as amended (15 U.S.C. §§ 1821 et seq.), instituted by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. 

The Complaint alleged that the Respondent Gerald Grizzell violated the 
Act by allowing a horse which he owned to be entered for the purpose of 
showing or exhibiting, while the horse was sore. Respondent filed a timely 


Answer on December 26, 1989, which denied the alleged violation and 
requested a hearing. 

On February 26, 1990, a consent decision and order was issued as to 
Respondent Finney Weaver, the trainer of Respondent Grizzell’s horse. Thus, 
Mr. Weaver is no longer a party to this proceeding. 

On June 11, 1990, Respondent filed a letter stipulating to all the material 
allegations of the Complaint. Complainant moved the receipt of the letter as 
an Amended Answer, which motion was granted. Pursuant to section 1.139 of 
the Rules of Practice applicable to this proceeding (7 C.F.R. § 1.139 (1990)), 
Complainant filed a proposed decision and a motion for the adoption thereof. 
Complainant also filed exhibits ("EX") stipulated to by the parties and a 
memorandum in support of the motion to adopt the proposed decision. 


Findings of Fact 


A. Respondent Gerald Grizzell is an individual whose mailing address is 
Post Office Box 162, Shelbyville, Tennessee 37160. Complaint { 1.B., Original 
Answer {I.B. 

B. At all times material herein, respondent Gerald Grizzell was the owner 
of the horse known as Eb’s Whizbang which was exhibited as Entry No. 1156, 
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Class No. 32A, on August 27, 1988, at the Tennessee Walking Horse National 
Celebration at Shelbyville, Tennessee. Complaint { I.D., Amended Answer 
q 3, 4, EX 6. 

C. Eb’s Whizbang was trained and ridden on August 27, 1988, at the 
National Celebration at Shelbyville, Tennessee by Finney Weaver. 

D. On August 27, 1988, respondent Gerald Grizzell, in violation of section 
5(2)(D) of the Act (15 U.S.C. § 1824(2)(D)), allowed the entry for the 
purpose of showing or exhibiting and the exhibition of Eb’s Whizbang as Entry 
No. 1156, in Class No. 32A, at the Tennessee Walking Horse National 
Celebration at Shelbyville, Tennessee, while the horse was sore. Complaint 
{ I1.B., Amended Answer 3, 4, EX. 1, 2, 3, 4. 

E. On August 27, 1988, Eb’s Whizbang was examined independently by 
two USDA veterinarians, Dr. L. S. Critchfield, and Dr. Tyler Riggins. 

F. The veterinarians examined Eb’s Whizbang by visually observing its 
front hooves, palpating its forelegs, observing its reactions, and noting the 
areas where palpation elicited pain responses. EX. 1, 2, 3. 

G. On August 27, 1988, Drs. Critchfield and Riggins determined Eb’s 
Whizbang to be sore for the purposes of the Act because the coronary bands 
of both front pasterns were raw, severely inflamed, reddened, and had a 
bloody fluid weeping profusely from it. EX. 2. The horse showed sharp pain 
responses (evidenced by jerking the foot away, tucking his abdominal muscles, 
and shifting his back feet [EX. 3]) to palpation of the anterior aspect of his 
pasterns, and moderate pain responses to palpation of his posterior pasterns. 
BX. 1,:2. 

H. Dr. Critchfield concluded that the horse was sored by the use of caustic 
chemical, applied to the affected areas and then aggravated and accentuated 
by the use of action devices that may have been inappropriate and/or illegal. 
EX. 2. 


Conclusions of Law 


A. Respondent Gerald Grizzell violated section 5(2)(D) of the Horse 
Protection Act (15 U.S.C. § 1824(2)(D) (1988)) on August 27, 1988 by 
allowing the entry for the purpose of showing or exhibiting in a horse show 
or horse exhibition, and by allowing the showing or exhibiting in a horse show 
or horse exhibition, a horse known as Eb’s Whizbang which was "sore", as 
defined in section 2(3) of the Horse Protection Act (15 U.S.C. § 1821(3) 
(1988)) and in the regulations promulgated thereunder (9 C.F.R. § 11.1 
(1990). 
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B. The violation warrants the sanctions authorized by section 6 of the Act 
(15 U.S.C. § 1825) and contained in the Order below. 


Discussion 


Respondent Grizzell claims that he "had no knowledge of or participation 
in the unlawful act of the trainer." Amended Answer 3. However, these 
claims are not valid defenses since knowledge and participation are not 
elements of the offense. It is a violation of the Act for an owner to allow a 
horse to be entered for the purpose of showing or exhibiting while the horse 
is sore (15 U.S.C. § 1824(2)(D) (1988)). The Judicial Officer has consistently 
held that it is irrelevant under the Horse Protection Act that an owner or 
exhibitor has no intent to sore a horse or knowledge that the horse being 
exhibited is sore. Jn re Stamper, 42 Agric. Dec. 20, 44-57 (1983), aff'd 722 F. 
2d 1483 (9th Cir. 1984). Owners, it is reasonable to assume, "let the trainers 
know that they expect good results." Jn re Stamper, supra, 42 Agric. Dec. at 54. 
The remedial purposes of the Act cannot be accomplished if “an owner can 
reap the benefits of winning with a sored horse and insulate himself from any 
liability arising therefrom [because] he can directly or indirectly put great 
pressure on the trained to win at all costs." Stamper, supra, at 5S. 

The severe sanction policy of this Department for violations of the Horse 
Protection Act is well established. The Judicial Officer has held that, 
generally, "[a]Jnyone who has the means to buy a Tennessee Walking Horse, 
hire a trainer and pay to have the horse exhibited has the economic means to 
pay the civil penalties provided by the Act, as a cost of doing business." 
Stamper. supra, at 60. In his filings in this proceeding, Respondent Grizzell 
presented no evidence that he would be unable to pay a civil penalty of $2000, 
or that this amount would impose an undue hardship. 

Section 6(c) of the Act (15 U.S.C. § 1825(c) (1988)) authorized 
disqualification "from showing or exhibiting any horse, judging or managing 
any horse show, horse exhibition, or horse sale or auction for a period of not 
less than one year fer the first violation." The disqualification provisions were 
added to the Act precisely because civil penalties are not a sufficient deterrent 
to subsequent violation by those who can pay them as a "cost of doing 
business." Jn re Stamper, supra, at 60. 


Order 


1. Respondent Gerald Grizzell is assessed a civil penalty of $2,000. 
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2. Respondent Gerald Grizzell is disqualified for one year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or other device, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

This order shall have the same effect as if entered after a full hearing and 
shall become effective on the first day after service of this decision on the 
respondent. 

Copies of this decision shall be served upon the parties. 


In re: CLIFTON FARLEY II and BETSY FARLEY. 
HPA Docket No. 90-12. 
Decision and Order filed October 23, 1990. 


Showing and exhibition of a sore horse. 


HPA prohibits showing and transporting a sore horse. Purpose of HPA is not only to prevent 
cruelty to horses, but to prevent gaining an unfair advantage by showing a sore horse. Person 
violates HPA by showing or transporting a sore horse even though he did not sore the horse or 
did not know the horse was sore. 


M. Bradley Flynn, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is a disciplinary proceeding under the Horse Protection Act ("Act"), 
as amended (15 U.S.C. §§ 1821 et seq.), instituted by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service ("APHIS"), United 
States Department of Agriculture ("USDA"). 

The complaint alleges that respondents violated the Act by transporting a 
horse while it was sore with reason to believe that the horse, while sore, might 
be shown or exhibited, and that respondents exhibited such horse while it was 
sore. 

A hearing was held on July 11, 1990, in Charleston, West Virginia. 
Complainant was represented by M. Bradley Flynn, Esq. Respondents 
appeared pro se. 





CLIFTON FARLEY II and BETSY FARLEY 
49 Agric. Dec. 878 


Findings of Fact 


1. Respondents Clifton Farley II and Betsy Farley are individuals whose 
address is Route 4, Box 418, Hurricane, West Virginia 25526. 

2. At all times material herein, respondent Clifton Farley II was the 
parent and legal guardian of Respondent Betsy Farley. Betsy Farley was 
fourteen years of age in August 1988. 

3. Betsy Farley at all material times herein was the owner of a horse 
known as Beech Lick Bandit. 

4. On August 13, 1988, Beech Lick Bandit was entered and exhibited by 
respondents as Entry No. 176, Class No. 4, at the Mountain State Racking and 
Packing Association, Inc. Horse Show at Cottageville, West Virginia. 
Respondent Clifton Farley II transported the horse to the show. 

5. On August 13, 1988, Beech Lick Bandit was examined by a USDA 
veterinarian, Dr. George W. Hess, after it had been exhibited at the show. 

6. Dr. Hess examined Beech Lick Bandit by visually observing its front 
hooves, palpating its forelegs and observing its reactions. 

7. Dr. Hess’ examination revealed blood and open lesions on both 
forefeet. The horse also showed signs of pain by withdrawing its forelegs in 
response to palpation of the open lesions on both forefeet. 

8. Dr. Hess concluded that the horse was sored and that this was caused 
by some sort of a burning agent. The soring agent caused scarring on both 
feet which scarring would at times stretch and crack causing open lesions. 
The horse would be sore when such lesions occurred as found in paragraph 
7. Dr. Hess could not determine when the soring agent was used on the 
horse, but did determine that the lesions had re-opened prior to the horse’s 
exhibition on August 13, 1988. 


Discussion 


On August 13, 1988, Dr. George W. Hess, a USDA veterinarian, 
conducted an examination of horses being exhibited at the Mountain State 
Racking and Pacing Association Horse Show in Cottageville, West Virginia. 
One of the horses examined after it had been exhibited at the show was one 
called Beech Lick Bandit owned by respondent Betsy Farley. 

Dr. Hess testified that his examination of Beech Lick Bandit revealed the 
presence of blood and open lesions on both forefeet, diminished hair on the 
volar surfaces, and areas of ruptured necrosis releasing blood and serum. Dr. 
Hess also testified that the horse showed signs of pain by withdrawing its 
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forelegs in response to palpation of the open lesions on both forefeet. 
Dr. Hess concluded that the horse was sore and that this was caused by some 
sort of burning agent. 

Respondent Clifton Farley, the father of Betsy Farley, who was fourteen 
in August 1988, testified that he owns three racking and walking horses. He 
said that in January 1988 Betsy’s grandmother bought Beech Lick Bandit for 
her. Respondent said he knew at the time that Betsy got the horse that the 
horse had scars on his feet because it had been "abused." Farley, who said 
they could not have afforded the horse had it not been damaged, had it 
examined by a veterinarian who prescribed a special grease to apply to its feet 
to soften the scars and allow hair to grow back. 

Betsy trained the horse. However, Farley testified, the scars on the horse’s 
feet would stretch at times if he "stepped on anything with his toes" and 
develop what Farley described as "sweat cracks" in the scars which would 
become tender from the animal’s sweat. Farley said they didn’t show the 
horse when it was having this problem. Farley denied using any agents or 
devices that would cause the horse to be sore. 

Farley admitted transporting Beech Lick Bandit to the Cottageville horse 
show and that Betsy rode the horse in the show. He said that the horse was 
not sore prior to the show, but admitted that he had not examined the horse’s 
feet. Farley testified that he had expected to get some grease from the DOP 
(Designated Qualified Person) before showing the horse, since, he said, any 
grease he used would not be permitted. However, there was no DQP at the 
show. Beech Lick Bandit was therefore exhibited without grease being applied 
to the scars on his feet. 

Farley said that the day the horse was shown was hot and that the track 
was dry and contained large clods of dirt. Farley speculated that it was these 
ring conditions that caused the scars on the horse’s feet to crack and that 
sweat in the lesions caused the tenderness. Farley noted that Beech Lick 
Bandit is a “fair-skinned" horse and that the skin on such horses is more prone 
to injury. Farley also showed a videotape at the hearing of Beech Lick 
Bandit’s exhibition at the show. 

Dr. Hess testified that large dirt clumps in the track could cause abnormal 
flexion and extension of the skin but that, in his opinion, these conditions had 
not caused the lesions in this instance because the blood, edema and fluid 
from the lesions indicated that the scars had broken open prior to the horse 
being exhibited. However, he answered in the affirmative that the horse had 
been sored sometime in the past and that attempts had been made to repair 
the injury, but that the attempts at repair had not gone far enough prior to 
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the horse’s exhibition. He indicated that the time it takes for such injuries to 
heal varies greatly from horse to horse. Dr. Hess also seemed to agree that 
fair-skinned horses are more susceptible to skin damage and that scarred skin 
is not as flexible as undamaged skin. He indicated that scarred skin is 
susceptible to cracking and that grease applied to the scars helps to moisten 
and soften the skin. 


Evaluation 


Based on an evaluation of the testimony and evidence, I find Farley’s 
testimony to be credible that Beech Lick Bandit was sored sometime prior to 
the time Betsy acquired the horse and that respondents had tried to repair the 
damage. However, the testimony of Dr. Hess, a veterinarian, is unrebutted 
that in his professional opinion the scars on Beech Lick Bandit’s feet had re- 
opened prior to the horse being exhibited on August 13. Farley had also 
aumitted that he had not examined the horse’s feet prior to its exhibition. 
Thus, the preponderance of the evidence shows that, while the track 
conditions may have exacerbated the condition, the scars on Beech Lick 
Bandit’s feet had cracked and lesions had developed prior to the exhibition. 
I therefore find that Beech Lick Bandit was sore at the time it was exhibited 
and that Farley, who brought the horse to the show on August 13, 1988, had 
transported the horse while it was sore. 

The Horse Protection Act (15 U.S.C. § 1824) prohibits a person from 
showing, or entering in a show, a horse which is sore, and also prohibits a 
person from transporting a sore horse which the person has "reason to 
believe" will be shown or exhibited while it is sore. The obvious purpose in 
such a law is not only to prevent cruelty to horses, but also to prevent a 
person exhibiting a sore horse from gaining an unfair advantage over owners 
of horses which are not sore. 

A person transporting or showing a sore horse violates the law even 
though he or she was not the one who sored the horse and even though the 
person transporting or showing the horse did not know the horse was sore. 
Larry E. Edwards, et al. ___ Agric. Dec. __ (HPA No. 88-2, June 29, 1990). 

These factors, however, can be considered in determining the penalty to 
impose for the violation. The law provides for a penalty of not more than 
$2,000 per violation and also provides that a person violating the law may be 
disqualified from participation in horse shows for a period of not less than 1 
year for the first violation and not less than 5 years for any subsequent 
violation. 
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However, “[i]n determining the amount of such [monetary] penalty, the 
Secretary shall take into account all factors relevant to such determination, 
including the nature, circumstances, extent, and gravity of the prohibited 
conduct and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability to pay, 
effect on ability to continue to do business, and such other matters as justice 
may require." (15 U.S.C. § 1825 (b)(1)) 

In the circumstances here, complainant has demonstrated that the offense 
is serious (as any violation is indeed serious) and that respondent Clifton 
Farley has the apparent ability to pay a fine. On the other hand, the offense 
is not as grave as one where the person showing a sore horse had also 
intentionally inflicted the soring on the horse. Respondents had tried to 
repair the damage that others had inflicted on Beech Lick Bandit. Still, 
respondents had exhibited the horse before the healing process had been 
completed. It is also noted that this is respondents’ first offense and that 
Beech Lick Bandit’s owner, Betsy, is a minor. 

In these circumstances, I find that the maximum penalty of $2,000 is not 
warranted. Rather I find that a fine of $1,000 is appropriate. Although there 
are technically two violations -- transporting and showing a sore horse -- the 
two incidents are so close in time as to constitute one incident and therefore 
one fine. Cf. Hutto Stockyards, Inc., v. U.S. Dept. of Agriculture, 903 F.2d 299, 
306 (4thCir. 1990). 

As for the further discretionary penalty of disqualification, I find that since 
respondents had prematurely exhibited Beech Lick Bandit (i.e., before the 
injury had sufficient time to heal) they should be disqualified for one year 
from exhibiting or showing their horses. 


Conclusions of Law 


1. Respondents Clifton Farley II and Betsy Farley violated section 5(2)(A) 
of the Horse Protection Act (15 U.S.C. § 1824(2)(A) (1988)) on August 13, 
1988, by showing or exhibiting a sore horse known as Beech Lick Bandit in a 
horse show or horse exhibition. 

2. The violations warrant the sanctions authorized by section 6 of the Act 
(15 U.S.C. § 1825) and contained in the Order below. 
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Order 


1. Respondents Clifton Farley II and Betsy Farley are jointly assessed a 
civil penalty of $1,000, which shall be paid by certified check or money order 
made payable to the Treasurer of the United States and sent to Mr. M. 
Bradley Flynn, United States Department of Agriculture, Office of the 
General Counsel, Room 2014 South Building, Washington, D.C. 20250-1400. 

2. Respondents Clifton Farley II and Betsy Farley are disqualified for one 
year from showing, exhibiting, or entering any horse, directly or indirectly 
through any agent, employee, or other device, and from judging, managing or 
otherwise participating in any horse show, horse exhibition, or horse sale or 
auction. 

[This Decision and Order became final December 3, 1990.-Editor] 





PLANT QUARANTINE ACT 


In re: BIHARI LALL, d/b/a INDRA WEST GROCERY AND RAMELA 
CARRIBEAN TRADING. 

P.Q. Docket No. 88-28. 

Decision and Order filed December 13, 1989. 


Importation of prohibited vegetables from Dominican Republic. 


Judge Bernstein assessed a civil penalty of $10,000 against respondent for importing prohibited 
vegetables into the United States from the Dominican Republic. 


Kathleen Reiley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
against Respondent, Bihari Lall d/b/a Indra West Indian Grocery and 
Ramela Caribbean Trading, for a violation of the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 


US.C. §§ 151-154, 156-165, and 167)(Acts), and the regulations promulgated 
thereunder (7 C.F.R. §§ 319.56 et seq.), in accordance with the Rules of 
Practice in 7 C.F.R. §§ 1.130 et seq. 

This proceeding was instituted by a Complaint filed on August 25, 1988, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. Respondent did not file an Answer. 
Complainant filed a Motion for a Default Decision and Order on December 
21, 1988. On July 28, 1988, Respondent filed a letter in response to the 
motion. Because of confusion regarding Respondent’s changed address, on 
August 28, 1988, I denied Complainant’s motion and ordered the case to be 
heard on its merits. Complainant filed an Amended Complaint on September 
8, 1989. 

The Amended Complaint alleged that Respondent violated 7 C.F.R. § 
319.56(c) on or about the following dates as follows: 


August 25, 1987, by importing nine boxes of Moringa oleifera, a 
prohibited entry vegetable, from the Dominican Republic into the 
United States at Jamaica, New York. 
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October 29, 1987, by importing Spondias spp. and Moringa oleifera, 
prohibited entry vegetables, from the Dominican Republic into the 
United States at Jamaica, New York. 


February 9, 1988, by importing three cartons of Moringa oleifera, a 
prohibited entry vegetable, from the Dominican Republic into the 
United States at Jamaica, New York. 


February 27, 1988, by importing nine cartons of Moringa oleifera, a 
prohibited entry vegetable, from the Dominican Republic into the 
United States at Jamaica, New York. 


May 22, 1989, by importing longbeans and bittermelons, prohibited 
entry vegetables from the Dominican Republic into the United States 
at Jamaica, New York. 


The Amended Complaint also alleged that Respondent violated 7 C.F.R. § 
319.56-5(a) on or about the following dates as follows: 


August 25, 1987, by importing from the Dominican Republic into the 
United States at Jamaica, New York, three boxes of Dolichos lablab 
and failing to list it on the notice of arrival, as required. 


October 29, 1987, by importing from the Dominican Republic into the 
United States at Jamaica, New York, Dolichos lablab and failing to list 
it on the notice of arrival, as required. 


February 27, 1988, by importing from the Dominican Republic into the 
United States at Jamaica, New York, eleven cartons of Dolichos lablab 
and failing to list them on the notice of arrival, as required. 


August 24, 1988, by importing from the Dominican Republic into the 
United States at Jamaica, New York, Dolichos lablab and failing to list 
it on the notice of arrival, as required. 


September 23, 1988, by importing from the Dominican Republic into 
the United States at Jamaica, New York, Dolichos lablab and failing to 
list it on the notice of arrival, as required. 
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Respondent denied these allegations. 

I presided over a hearing on October 19, 1989 in New York City. 
Complainant was represented by Christine M. O’Leary, Esq., and Kathleen 
Reiley, Esq. Respondent appeared pro se. On December 1, 1989, 
Complainant filed proposed findings of fact, proposed conclusions of law and 
a memorandum. Respondent filed no post-hearing submission although the 
time for filing has expired. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


1. Respondent, Bihari Lall, is an individual with a mailing address of 98- 
18 Northern Boulevard, Corona Queens, New York 11368. 

2. Respondent is owner/operator of Indra West Grocery, doing business 
at 48-18 Broadway, Woodside Queens, New York 11101. 

3. Respondent is owner/operator of Ramela Caribbean Trading doing 
business at 98-18 Northern Boulevard, Corona Queens, New York 11368. 

4. As part of Respondent’s business, he imports vegetables from the 
Dominican Republic into the United States. 

5. Importers may not import vegetables which are prohibited entry. 

6. Importers may import certain vegetables when the importer declares 
the vegetable on the notice of arrival, and treats the vegetables as required. 

7. On August 25, 1987, October 29, 1987, February 9, 1988 and February 
27, 1988, the vegetable Moringa oleifera from the Dominican Republic was 
prohibited entry. 

8. On October 29, 1987, the vegetable Spondias spp. from the Dominican 
Republic was prohibited entry. 

9. On May 22, 1989, longbeans and bittermelons from the Dominican 
Republic were prohibited entry. 

10. On August 25, 1987, October 29, 1987, February 27, 1988, August 24, 
1988 and September 23, 1988, to import Dolichos lablab from the Dominican 
Republic required the permittee or agent to list Dolichos lablab on the notice 
of arrival. " 

11. As part of the cargo inspection program of the Plant Protection and 
Quarantine (PPQ) Program of the Animal and Plant Health Inspection 
Service (APHIS), United States Department of Agriculture (USDA), cargos 
of imported fruit and vegetables are inspected, which inspections include 
examination of documents regarding the cargos and actual examination of the 
cargos. 
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12. On August 25, 1987, October 29, 1987, February 9, 1988, February 27, 
1988 and May 22, 1989, Respondent imported prohibited entry vegetables 
from the Dominican Republic into the United States. 

13. On August 25, 1987, October 29, 1987, February 27, 1988, August 24, 
1988, and September 23, 1988, Respondent imported vegetables which 
required listing on the notice of arrival without listing said vegetables on the 
notice of arrival. 

14. A civil penalty of $1,000.00 per count is appropriate. 


DISCUSSION 


I__The August 25, 1987 shipment of Moringa oleifera 

On August 25, 1987, a shipment of fruits and vegetables imported by Indra 
West Grocery was presented for inspection to the United States Department 
of Agriculture, Animal and Plant Health Inspection Service, Plant Protection 
and Quarantine Program at John F. Kennedy International Airport, Jamaica, 
New York. At the hearing, Lawrence Schroeder, Plant Quarantine Officer, 
United States Department of Agriculture, testified he was assigned to inspect 
the shipment. Mr. Schroeder testified he reviewed the documentation 
presented by the consignee, Bihari Lall. The Customs Entry form (CX-3), 
listed Indra West Indian Grocery as the importer of record. Nothing unusual 
was revealed in the paperwork, which indicated three shipping containers of 
fruits and vegetables were being presented for entry from the Dominican 
Republic. (Tr. 32-40; CX-1, CX-2, CX-3, CX-4, CX-5). Mr. Schroeder then 
inspected the containers. During the inspection, a row of Moringa oleifera was 
found hidden and concealed behind enterable vegetables. (Tr. 41-42). 

7 C.F.R. § 319.56(a) states that the Secretary of Agriculture has 
determined that Europe, Asia, Africa, Mexico, Central America, South 
America, and other foreign countries have injurious insects new and not 
widely distributed throughout the United States. Furthermore, the regulation 
states the unrestricted importation of such fruits and vegetables might allow 
injurious insects, including melon and fruit flies to enter the United States. 
Consequently, 7 C.F.R. § 319.56(c) provides that the importation of fruits and 
vegetables from all foreign countries and localities into the United States, 
except as provided in the rules and regulations, is prohibited. 

Roger West, Officer in Charge of Cargo for the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, testified that 
Moringa oleifera, commonly known as drumsticks, is a type of bean that is 
commonly grown in the Dominican Republic. (Tr. 25, 59). As a bean or 
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vegetable grown in the Dominican Republic, Moringa oleifera is prohibited 
entry under 319.56(c). There is nothing in the regulations which allows for 
importation of Moringa oleifera. Respondent did not comply with 7 C.F.R. § 
319.56(c) in this instance. 


II. The August 25, 1987 shipment of Dolichos lablab 

Mr. Lawrence Schroeder testified that during the August 25, 1987 
inspection, he discovered that Dolichos lablab were hidden and concealed 
behind the boxes imported by Respondent from the Dominican Republic into 
the United States. (Tr. 42). The Dolichos lablab were not listed on the 
Notice of Arrival. (Tr. 42, CX-1). 

Section 319.56-5(a) of the regulations (7 C.F.R. § 319.56-6(a)), provides 
that immediately upon the arrival of fruits or vegetables from countries 
specified in 319.56, i.e., Europe, Asia, Africa, Mexico, Central America, South 
America and other foreign countries, the permittee or agent shall present a 
Notice of Arrival to Plant Protection and Quarantine Program personnel. The 
notice shall include, among other information, the kinds of fruits or vegetables 
being presented for importation. 

Roger West testified that Dolichos lablab is a bean resembling a string 


bean that is grown in the Dominican Republic. As a bean plant or vegetable, 
from a foreign country, Dolichos lablab were required to be listed on the 
Notice of Arrival presented to Plant Quarantine personnel immediately upon 
arrival. Mr. Schroeder testified the Dolichos lablab were not listed on the 
notice of arrival. (Tr. 42, CX-1). Respondent did not comply with 7 C.F.R. 
§ 319.56-5(a) in this instance. 


Ill. The October 29, 1987 shipment of Spondias sp. and Moringa 

oleifera 

On October 29, 1987, a shipment of fruits and vegetables imported by 
Indra West Indian Grocery was presented for inspection to the United States 
Department of Agriculture, Animal and Plant Health Inspection Service, Plant 
Protection and Quarantine Program at John F. Kennedy International Airport 
at Jamaica, New York. Roger West testified that P.Q. Officer Mark Knez 
conducted an investigation regarding this shipment of fruits and vegetables. 
(Tr. 176-177). Bihari Lall, Indra West Indian Grocery, was identified as the 
importer of record and the ultimate consignee. (CX-38). The evidence shows 
that Officer Knez inspected the cargo and found 56 out of 136 boxes 
containing prohibited entry commodities hidden in the bottom of boxes 
included Spondias spp. and Moringa oleifera. (CX-36, CX-37, CX-39). 
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Mr. West testified that the report submitted by Mr. Knez and the copies 
of the Notice of Arrival and Entry/Immediate Delivery customs forms are 
documents which PPQ officers collect and prepare in the normal course of 
their investigations and upon which the officers in charge rely. (Tr. 178-181). 
Mr. West identified the signature and badge number on the officer’s 
statement, on the emergency action notification and on the hold stamp as that 
of Mr. Knez. (Tr. 178-183; CX-36, CX-37, CX-39). 

Mr. West testified that Spondias spp. and Moringa oleifera were prohibited 
entry from the Dominican Republic into the United States on October 29, 
1987. (Tr. 25, 177). There is nothing in the regulations which allowed for the 
importation of either vegetable from the Dominican Republic on October 29, 
1987. Respondent did not comply with 7 C.F.R. § 319.56(c) in this instance. 


IV. The October 29, 1987 shipment of Dolichos lablab 
Exhibits submitted at the hearing show that Mr. Knez reported that his 


inspection uncovered Dolichos lablab in the October 29, 1987 shipment of 
fruits and vegetables to Indra West Indian Grocery. (CX-36, CX-37, CX-38). 
Exhibit CX-37 demonstrates that Dolichos lablab was not listed on the Notice 
of Arrival, and Mr. Knez’s report indicates that he became aware of the 


Dolichos lablab only after his inspection. (CX-36). Respondent did not 
comply with 7 C.F.R. § 319.56-5(a) in this instance. 


V._The February 9, 1988 shipment of Moringa oleifera 

On February 9, 1988, a shipment of fruits and vegetables imported by 
Indra West Indian Grocery was presented for inspection to the United States 
Department of Agriculture, Animal and Plant Health Inspection Service, Plant 
Protection and Quarantine Program at John F. Kennedy International Airport, 
Jamaica, New York. At the hearing, Timothy J. Nelson, United States 
Department of Agriculture Plant Quarantine Officer, testified that he was 
assigned to inspect the shipment. 

Mr. Nelson testified that he reviewed the documentation presented by the 
consignee’s broker, Agra-Services Brokerage Company. (Tr. 52). The Notice 
of Arrival indicated the shipment was from the Dominican Republic. Nothing 
unusual was contained in the documentation. (CX-6, CX-7, CX-8). 

Respondent Lall was present when Mr. Nelson inspected the cartons. (Tr. 
58). Mr. Nelson testified that he opened a box of long squash and found in 
the bottom half of the box a Moringa speci, which is commonly referred to as 
drumsticks. The drumsticks were on the bottom half of the box, concealed by 
paper and the long squash. Mr. Nelson inspected every box in the shipment, 
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and found that six or seven of the cases of long squash had the Moringa 
concealed in the bottom, with all of the Moringa totalling three full cartons. 
(Tr. 59). 

As discussed above, on February 9, 1988, Moringa oleifera was prohibited 
entry from the Dominican Republic into the United States pursuant to 7 
C.F.R. § 319.56(c). (Tr. 25). Respondent did not comply with 7 C.F.R. § 
319.56(c) in this instance. 


VI._The February 27, 1988 shipment of Moringa oleifera 

On February 27, 1988, a shipment of fruits and vegetables imported by 
Ramela Caribbean Trading was presented for inspection to the United States 
Department of Agriculture, Animal and Plant Health Inspection Service, Plant 
Protection and Quarantine Program at John F. Kennedy International Airport, 
Jamaica, New York. Teofilo Moreno, Plant Protection Officer for the United 
States Department of Agriculture, testified that he reviewed the 
documentation presented by Respondent/consignee Bihari Lall. The 
paperwork indicated a shipment of fruits and vegetables from Santo Domingo 
were being presented for importation. (Tr. 64-73). The Customs Entry form 
(CX-11) listed Ramela Caribbean Trading as the importer of record. Mr. 
Moreno testified that he noted a discrepancy when he reviewed the documents 
between the number of items listed on the shipping invoice (CX-10) and the 
air waybill (CX-12). The shipping invoice listed four items and the air waybill 
five items. (Tr. 74). Because of this discrepancy, Mr. Moreno decided to 
inspect the items in the container to ascertain what was in the shipment. An 
examination of the items in the container revealed nine cartons of Moringa 
oleifera in the back lower section of the container. (Tr. 74-75). 

Pursuant to 7 C.F.R. § 319.56(c), the importation of Moringa oleifera from 
the Dominican Republic into the United States is prohibited. Respondent did 
not comply with 7 C.F.R. § 319.56(c) in this instance. 


VII._The February 27, 1988 shipment of Dolichos lablab 

In connection with Mr. Moreno’s inspection of a September 27, 1988, 
shipment imported from the Dominican Republic of fruits and vegetables, 
imported by Respondent’s store, Ramela Caribbean Trading, Dolichos lablab 
were found hidden in the lower back section of the container. The Dolichos 
lablab were not listed on the notice of arrival. (Tr. 75, CX-10). 

Mr. Moreno testified the Dolichos lablab were not listed on the notice of 
arrival. (Tr. 75, CX-10). Respondent did not comply with 7 C.F.R. § 319.56- 
5(a) in this instance. 
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VIII. The August 24, 1988 shipments of Dolichos lablab 

On August 24, 1988, a shipment of fruits and vegetables imported by Indra 
West Indian Grocery was presented for inspection to the USDA, APHIS, PPQ 
Program at John F. Kennedy International Airport, Jamaica, New York. 
Officer Teresa Gonzalez testified that she conducted an inspection of this 
shipment on that date. (Tr. 109). 

Ms. Gonzalez testified that she reviewed the documents presented to her 
by the consignee’s broker, Agra-Services Brokerage Service, including the 
Notice of Arrival. (CX-22). The Notice of Arrival indicated that the 
shipment was from the Dominican Republic. The importer of record and the 
ultimate consignee is identified as Indra West Indian Grocery. (CX-23). 

Ms. Gonzalez testified that she saw lablab beans protruding from the 
bottom of one box. (Tr. 114). At that time she commenced a 100% 
inspection. She found a total of three boxes of Dolichos lablab. 

The list of vegetables on the Notice of Arrival did not indicate the 
presence of Dolichos lablab in the shipment. Respondent Bihari Lall’s broker 
was present for the duration of Officer Gonzalez’ inspection. (Tr. 115). The 
broker attempted to change the Notice of Arrival by changing 49 units of 
longbeans to 46, and adding 3 units of lablab beans after Officer Gonzalez’ 


discovery. (Tr. 116; CX-22). The cargo had already cleared customs without 
the declaration of the presence of lablab beans. 

Respondent, through his broker, did not comply with the requirements of 
7 C.F.R. § 319.56-5(a) in this instance. 


IX._ The September 23, 1988 shipment of Dolichos lablab 

On or about September 23, 1988, a shipment of fruits and vegetables 
imported by Ramela Caribbean Trading was presented for inspection to 
United States Department of Agriculture Plant Protection and Quarantine 
Officers at John F. Kennedy International Airport, Jamaica, New York. At 
the hearing, Teofilo Moreno testified that he and a fellow co-worker, 
Elizabeth Pastrana, were assigned by their supervisor to inspect the shipment. 
(Tr. 81). Mr. Moreno testified he reviewed the documentation presented by 
the broker for the consignee. The review revealed a discrepancy between the 
air waybill (CX-16) and the notice of arrival (CX-18). Specifically, Mr. 
Moreno testified he and Ms. Pastrana noted a discrepancy in the number of 
items listed and that paprika was listed on the air waybill and not on the 
notice of arrival. (Tr. 83-84). An inspection was conducted to determine 
what fruits and vegetables were in the cartons. During the inspection, the 
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officer found six cartons of Dolichos lablab beans. (Tr. 85). Respondent did 
not comply with 7 C.F.R. § 319.56-5(a) in this instance. 


X._ The May 22, 1989 shipment of longbeans and bittermelons 
On May 22, 1989, a shipment of fruits and vegetables imported by Ramela 


Caribbean Trading Company was presented for inspection to USDA, APHIS, 
Plant Protection and Quarantine Program at John F. Kennedy International 
Airport, Jamaica, New York. 

Officer Wayne Samuel testified that on May 22, 1989 he conducted an 
inspection of the shipment. (Tr. 124). Mr. Samuel reviewed the documents 
presented by the consignee’s broker, Kamino Air Import Corp. (Tr. 124-126; 
CX-27, CX-28, CX-29, CX-30). The documents indicated the shipment was 
from the Dominican Republic. Nothing in the documents indicated there 
might be prohibited entry items in the cargo. Respondent Bihari Lall c/o 
Ramela Caribbean Trading Company was identified as the importer of record 
and the ultimate consignee. (CX-28). 

Mr. Samuel’s inspection of the cargo revealed longbeans that were hidden 
in the middle of spinach that lined the four sides, as well as the top and 
bottom, of the boxes. (Tr. 129). Bittermelons were similarly packed in boxes 
of squash and strips of paper. A total of 55 commingled boxes had to be 
destroyed because of the danger of the spread of the mobile pest Thrips 
palmi, a pest not found in the United States. (Tr. 130-131; CX-31) 

Several Notices of Arrival previously discussed contain listings for the 
importation of longbeans and bittermelons. (See CX-6, CX-22, CX-37). The 
failure of Respondent to continue to list these two vegetables on the Notice 
of Arrival for the May 22, 1989 shipment indicates that Respondent was well 
aware of the requirements of 7 C.F.R. § 319.56(c). 

Respondent did not comply with the requirements of the governing 
regulation in this instance. 


XI._A Civil Penalty of Ten Thousand Dollars against Respondent is an 
Appropriate Sanction. 
Title 7 of the United States Code, Section 163, provides for the assessment 


of civil penalties not exceeding $1000 for each violation of provisions, rules or 
regulations promulgated by the Secretary of Agriculture, inter alia 7 U.S.C. 
161. 

Title 7 of the United States Code, section 161 authorizes the Secretary of 
Agriculture to: 
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make and promulgate rules and regulations which shall permit and 
govern the inspection. . .of plants, fruits, vegetables. . .or any other 
article of any character whatsoever, capable of carrying any dangerous 
plant disease or insect infestation. . .from a quarantined State or 
Territory or District of the United States, or quarantined portion 
thereof, into or through any other State or Territory or District. . . 


The Secretary has issued such regulations governing the importation of 
fruits and vegetables into the United States for Europe, Asia, Africa, Mexico, 
Central America and South America. Section 319.56 of Title 7 of the Code 
of Federal Regulations, forbids, except as provided in the rules and 
regulations, the importation into the United States of fruits and vegetables 
from the foreign countries and localities named. In addition, under section 
319.56-5(a), immediately upon the arrival of fruits and vegetables from the 
countries specified above, the permittee or his agent shall submit a notice to 
the Plant Protection and Quarantine Program stating inter alia the kinds of 
fruits or vegetables imported. 

Respondent’s actions, which nearly allowed prohibited vegetables to enter 
the United States, impede the efforts of the Department to prevent the 
artificial spread of dangerous plant diseases or insect infestation from foreign 
countries to the continental United States. It is through noncompliance such 
as Respondent’s, intentional or not, that plant pests and insect infestations 
such as citrus canker and the Mediterranean fruit fly may be spread and cause 
economic losses to the nation and individuals involved in the agricultural 
industry. 

The United States Department of Agriculture has spent millions of dollars 
annually to implement and administer the Plant Protection and Quarantine 
Program. In order for it to successfully prevent the plant diseases and insect 
infestations, the Department must have the cooperation and compliance of 
those in positions such as the Respondent’s. 

The two major objectives of 7 U.S.C. § 163, in assessing civil penalties for 
violations of these regulations, are compliance and deterrence. In an 
administrative proceeding, deterrence of others is a primary goal. Jn re Indian 
Slaughtering Co. 35 Agric. Dec. 1822, 1831 (1976). Compliance with 
regulations contained in Part 319, subpart 56, is in the best interest of every 
citizen. It would take only one act of non-compliance, such as where 
prohibited fruit is imported containing diseased or infested products and 
carried from a susceptible area and the plant pest or insect infestation spreads 
to unaffected fruit trees, for a far-reaching plant problem to develop. In light 
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of these concerns, the sanction should be adequate to deter the Respondent 
and others from future violations, thus assuring future compliance. See e.g, 
In re Richard Lopez, 44 Agric. Dec. 2201 (1985). 

The evidence reflects that the requested sanction is appropriate to 
accomplish the goals of compliance and deterrence of Respondent and others 
similarly situated. Respondent’s conduct of repeated violations over a period 
of a year and a half, August 1987 through May 1989, show his disregard of the 
Department’s regulations. 

Respondent argued in his response to the Motion for Default Decision and 
Order and at the hearing that the shipper was at fault for sending produce 
which he did not request. However, Respondent failed to introduce any 
documentation demonstrating what produce was ordered. Furthermore, 
Respondent maintained he stopped doing business with the shipper after 
February 27, 1988, shipment, as a result of the irregularities. However, 
evidence introduced at the hearing showed Respondent continued to receive 
fruit and vegetables for this shipper, Moriyuki Arai. On August 24, 1988, as 
with the other shipments dolichos lablab were hidden among the declared 
vegetables received in the shipment. In subsequent shipments from two other 
Dominican Republican shippers on September 23, 1988, and May 29, 1989, 
undeclared vegetables were found and prohibited fruits were hidden among 
enterable vegetables. Evidence also showed that Respondent sold prohibited 
fruit on February 24, 1988, to a grocery store in New York. (Tr. 189-194, CX- 
40, CX-41, CX-42, CX-43). Respondent’s argument that the shipper was at 
fault for sending the prohibited entry fruits and vegetables and failure to 
declare them on the notice of arrival is thus unconvincing. 

Considering Respondent’s continuing violations of importing prohibited 
vegetables and attempting to import fruits without listing them on the notice 
of arrival, together with evidence of the sale of prohibited produce to local 
grocery stores, it is appropriate to assess a civil penalty of $1,000.00 for each 
violation. Since there are ten separate violations, a civil penalty of $10,000.00 
is appropriate. 


Order 


Respondent Bihari Lall, d/b/a Indra West Indian Grocery and Ramela 
Caribbean Trading is assessed a civil penalty of $10,000.00 which shall be paid 
within 30 days after service of this order upon the Respondent. This penalty 
shall be payable to the "Treasurer of the United States" by certified check or 
money order, and shall be forwarded to: 
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United States Department of Agriculture 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


The certified check or money order should also indicate the docket number 
(P.Q. Docket 88-28) of this matter. 

This order shall be final and effective thirty-five (35) days after the date 
of service of this order on Respondent unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the applicable rules of practice. (7 C.F.R. 

1.145). 
: ithe Decision and Order became final June 1, 1990.-Editor] 


In re: BIHARI LALL, d/b/a INDRA WEST GROCERY and RAMELA 
CARIBBEAN TRADING. 

P.Q. Docket No. 88-28. 

Order Dismissing Purported Appeal filed July 5, 1990. 


The Judicial Officer dismissed a purported appeal from the order of Judge Bernstein (ALJ) 
assessing a $10,000 civil penalty under the Federal Plant Pest Act and the Plant Quarantine Act. 
The purported appeal does not conform to the requirements of the Rules of Practice, and it is 
now too late to file an appeal. 


Kathleen Reiley, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Order issued by Donald A. Campbell, Judicial Officer. 


On December 13, 1989, Administrative Law Judge Edwin S. Bernstein 
(ALJ) filed an initial Decision and Order assessing a $10,000 civil penalty 
against respondent under the Federal Plant Pest Act and the Plant Quarantine 
Act. A copy of the ALJ’s initial Decision and Order was sent by certified mail 
to respondent at the address previously given by respondent, and to which 
prior documents had been sent, but the certified letter was returned marked 
"UNCLAIMED." Subsequently, on April 27, 1990, a copy of the ALJ’s initial 
Decision and Order was sent to the same address by regular mail. On May 
23, 1990, respondent filed a handwritten document stating that a "copy of 
appeal is attached and I am looking forward to hear from you." The attached 
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document was merely the notice from the Hearing Clerk advising respondent 
that he had 30 days from receipt of the attached document (i.e., the ALJ’s 
initial Decision and Order) within which to file his appeal. Since no appeal 
has been filed which remotely conforms to the requirements of the Rules of 
Practice (7 C.F.R. § 1.145), and it is now too late to file an appeal (7 C.F.R. 
§§ 1.142(c), .145(a)), the initial Decision and Order became final and effective 
35 days after April 27, 1990, when the ALJ’s initial Decision and Order was 
mailed by regular mail. 


Order 


Respondent has failed to file a timely appeal from the initial Decision and 
Order issued by the ALJ, and the purported appeal is dismissed. The initial 
Decision and Order became final and effective on June 1, 1990. 


In re: BIHARI LALL, d/b/a INDRA WEST GROCERY and RAMELA 
CARIBBEAN TRADING. 

P.Q. Docket No. 88-28. 

Order Dismissing Second Purported Appeal filed September 13, 1990. 


Late appeal dismissed. 


The Judicial Officer dismissed a purported appeal from the order of Judge Bernstein (ALJ) 
assessing a $10,000 civil penalty under the Federal Plant Pest Act and the Plant Quarantine Act 
because it was not filed before the ALJ’s decision and order became final. 


Kathleen Reiley, for Complainant. 
Respondent, Pro se. 
Order issued by Donald A. Campbell, Judicial Officer. 


On September 7, 1990, respondent filed a second purported appeal from 
the order filed December 13, 1989, by Administrative Law Judge Edwin S. 
Bernstein. As explained in the order dismissing purported appeal filed herein 
by the Judicial Officer on July 5, 1990, the Initial Decision and Order became 
final and effective on June 1, 1990. Accordingly, respondent’s appeal must be 
dismissed because it was not timely filed. See Jn re Hamilton, 45 Agric. Dec. 
2395 (1986); In re Bushelle Cattle Co., 45 Agric. Dec. 1131 (1986); In re 
Hulings, 44 Agric. Dec. 298 (1985), appeal dismissed, No. 85-1220 (10th Cir. 
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Aug. 16, 1985); In re Powell, 44 Agric. Dec. 1220 (1985), the latter of which 
is attached as an appendix. 

For the foregoing reasons, the following order should be issued in this 
proceeding. 


Order 
Respondent’s second purported appeal is dismissed as untimely. 
APPENDIX 


In re Powell, 45 Agric. Dec. 1220 (1985). 
[Not published herein-Editor] 


In re) EMRESA NAVIERA SANTA, S.A. 
P.Q. Docket No. 89-48. 
Decision and Order filed November 8, 1990. 


Failure to file answer constitutes admission of allegations and waiver of hearing — Failure to 
provide advance notification of arrival of vessel — Civil penalty. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
a regulation issued under the Cattle Contagious Disease Act of February 2, 1903, the Federal 
Plant Pest Act and the Plant Quarantine Act of August 20, 1912, but holding that a civil penalty 
cannot be issued because the Secretary did not comply with the Administrative Procedure Act. 
The Judicial Officer assessed a $375 civil penalty, holding that where a statute is amended to 
authorize civil penalties for a violation of regulations issued under the statute, there is no 
requirement in the Administrative Procedure Act, or elsewhere, that the regulation advise the 
public of the fact that violation of the regulation may subject the violator to a civil penalty. 


Kathleen Reiley, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Cattle Contagious Disease Act of February 2, 1903, as amended (21 
U.S.C. § 122), the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg(b)), 
and the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. § 
163), for the violation in 1988 of a regulation issued under the Acts (7 C.F.R. 
§ 330.111). On August 29, 1990, Administrative Law Judge Paul Kane (ALJ) 
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filed an Initial Decision and Order finding that respondent violated the 
regulation, as alleged (because respondent failed to file an answer), but he 
concluded that a civil penalty cannot be imposed because the Secretary did not 
comply with the Administrative Procedure Act (5 U.S.C. §§ 551, 553). 

On October 1, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case 
was referred to the Judicial Officer for decision on November 5, 1990. 

Based upon a careful consideration of the record, a $375 civil penalty is 
being assessed. 


Findings of Fact 


1. Emresa Naviera Santa, S.A., is a business that owns the merchant 
vessel Lunamar II, and whose address is Avenue Jose Pardo 182, Box 86, Mira 
Flores, Lima, Peru. 

2. Bill Black Shipping Agency is the authorized agent for respondent, and 
is a business whose address is 1101 North Kings Highway, Suite 307, Cherry 
Hill, New Jersey 08034. 

3. On or about October 18, 1988, respondent’s merchant vessel Lunamar 
II arrived from Freeport, Bahamas, at the port of Philadelphia, Pennsylvania, 
without providing advance notification of the arrival to the Plant Protection 
and Quarantine offices serving the port. 


Conclusions 


The ALJ correctly held that respondent’s failure to file an answer 
constitutes a default, a waiver of the rights to a hearing and the admission of 
the truth and accuracy of all material factual allegations expressed in the 
complaint, pursuant to the Department’s Rules of Practice (7 C.F.R. §§ 
1.136(c), .139). Although the ALJ correctly concluded that respondent 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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violated the applicable regulation (7 C.F.R. § 330.111), he held that no civil 
penalty could be imposed because the regulation does not inform the public 
that a violation of the regulation could lead to the imposition of a civil 
penalty. However, there is no requirement in the Administrative Procedure 
Act, or elsewhere, that the regulation advise the public of the fact that 
violation of the regulation may subject the violator to a civil penalty. Congress 
informed the public of that fact when it amended the statutes to provide for 
civil penalties for violations of the regulations issued under the Acts. Where 
Congress has provided by statute for a civil penalty for certain conduct 
(violation of a regulation), there is no requirement that the regulation also 
inform the public of the consequences of violation of the regulation. 

For the foregoing reasons, and for the reasons set forth in Complainant’s 
Brief in Support of Complainant’s Petition of Appeal, the following order 
should be issued. 


Order 


The respondent is hereby assessed a civil penalty of $375. This penalty 
shall be payable to the "Treasurer of the United States," by certified check or 
money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to P.Q. Docket No. 89-48. 
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In re: PACIFIC CONTAINER TERMINAL. 
P.Q. Docket No. 90-1. 
Decision and Order filed November 8, 1990. 


Importation of plant seeds without oral permit — Regulations do not have to advise public of 
consequences of violation — Civil penalty. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
a regulation issued under the Federal Plant Pest Act and the Plant Quarantine Act of August 
20, 1912, but holding that a civil penalty cannot be issued because the Secretary did not comply 
with the Administrative Procedure Act. The Judicial Officer assessed a $375 civil penalty, 
holding that where a statute is amended to authorize civil penalties for a violation of regulations 
issued under the statute, there is no requirement in the Administrative Procedure Act, or 
elsewhere, that the regulation advise the public of the fact that violation of the regulation may 
subject the violator to a civil penalty. 


Sheila Hogan Novak, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg(b)), and the 
Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. § 163), for 
a violation of the regulations governing the importation of nursery stock, 
plants, roots, bulbs, seeds and other plant products into the United States (7 
C.F.R. § 319.37-3(e)). On August 29, 1990, Administrative Law Judge Paul 
Kane (ALJ) filed an Initial Decision and Order finding that respondent 
violated the regulation, as alleged, but he concluded that a civil penalty cannot 
be imposed because the Secretary did not comply with the Administrative 
Procedure Act (5 U.S.C. §§ 551, 553). 

On October 4, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).2' The case 
was referred to the Judicial Officer for decision on November 6, 1990. 

Based upon a careful consideration of the record, a $375 civil penalty is 
being assessed. 


Findings of Fact 


1. Pacific Container Terminal is a business whose mailing address is 871 
Harbor Scenic Way, Long Beach, California 90802. 

2. On or about September 21, 1987, respondent allowed approximately 
460 bags of sunflower seed from the People’s Republic of China to be moved 
prior to the issuance of an oral permit by an inspector at the port of entry, as 
required. 


Conclusions 


Respondent’s answer admits the material allegations of the complaint. 
Although the ALJ correctly concluded that respondent violated the applicable 
regulation (7 C.F.R. § 319.37-3(e)), he held that no civil penalty could be 


imposed because the regulation, promulgated before the Acts were amended 
in 1983 to authorize civil penalties for a violation of the regulations (7 U.S.C. 
§§ 150gg(b), 163), does not inform the public that a violation of the regulation 
could lead to the imposition of a civil penalty. However, there is no 
requirement in the Administrative Procedure Act, or elsewhere, that the 
regulation advise the public of the fact that violation of the regulation may 
subject the violator to a civil penalty. Congress informed the public of that 
fact when it amended the statutes to provide for civil penalties for violations 
of the regulations issued under the Acts. Where Congress has provided by 
statute for a civil penalty for certain conduct (violation of a regulation), there 
is no requirement that the regulation also inform the public of the 
consequences of violation of the regulation. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Since respondent’s violation occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the regulations 
issued under the Acts, there is no issue of retroactivity in this case. 

For the foregoing reasons, and for the reasons set forth in Complainant’s 
Brief in Support of Petition to Appeal, the following order should be issued. 


Order 


The respondent is hereby assessed a civil penalty of $375. This penalty 
shall be payable to the "Treasurer of the United States," by certified check or 
money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to P.Q. Docket No. 90-1. 


In ree GATEWAY FREIGHT SERVICES, INC. 
P.Q. Docket No. 90-2. 
Decision and Order filed November 8, 1990. 


Importation of cut flowers — Consent decision — Civil penalties. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
a regulation issued under the Federal Plant Pest Act and the Plant Quarantine Act of August 
20, 1912, but holding that a civil penalty cannot be issued because the Secretary did not comply 
with the Administrative Procedure Act. The Judicial Officer assessed an $1,800 civil penalty, 
holding that where a statute is amended to authorize civil penalties for a violation of regulations 
issued under the statute, there is no requirement in the Administrative Procedure Act, or 
elsewhere, that the regulation advise the public of the fact that violation of the regulation may 
subject the violator to a civil penalty. 
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William Jensen, for Complainant. 

Ted C. Weitz, Los Angeles, CA, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg(b)), and the 
Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. § 163), for 
three violations of the regulations relating to cut flowers imported into the 
United States (7 C.F.R. § 319.74-3(a)). On August 29, 1990, Administrative 
Law Judge Paul Kane (ALJ) filed an Initial Decision and Order finding that 
respondent could be found to have violated the regulation, as alleged, but he 
concluded that a civil penalty cannot be imposed, even though respondent 
consented to an order for civil penalties of $1,800, because the Secretary did 
not comply with the Administrative Procedure Act (5 U.S.C. §§ 551, 553). 

On October 1, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case 
was referred to the Judicial Officer for decision on October 31, 1990. 

Based upon a careful consideration of the record, civil penalties totalling 
$1,800 are being assessed. 


Findings of Fact 


1. Respondent Gateway Freight Services, Inc., is a corporation with a 
mailing address of P.O. Box 91873, Los Angeles International Airport, Los 
Angeles, California 90009. 

2. On or about November 16, 1988, the respondent handled, pursuant to 
contract with third parties, four boxes of imported cut flowers from Australia 
to Los Angeles, California. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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3. On or about June 24, 1989, the respondent handled, pursuant to 
contract with third parties, one box of imported cut flowers from the 
Netherlands to Los Angeles, California. 

4. On or about July 8, 1989, the respondent handled, pursuant to contract 
with third parties, one box of imported cut flowers from the Netherlands to 
Los Angeles, California. 


Conclusions 


Complainant and respondent filed a consent decision with the ALJ on 
July 25, 1990, containing the Findings of Fact set forth above, and the 
following Conclusions: 


Conclusions 


Respondent Gateway Freight Services, Inc., having admitted the 
jurisdictional facts and having agreed with the United States Department of 
Agriculture to the provisions set forth in the following Order in disposition of 
this proceeding, such Order will be issued. 

The agreed upon decision and order provided for civil penalties totalling 
$1,800. Under the Department’s Rules of Practice, the ALJ was required to 
"enter such decision without further procedure, unless an error is apparent on 
the face of the document" (7 C.F.R. § 1.138). The jurisdictional issue raised 
by the ALJ is not apparent on the face of the document. 

But, in any event, I find no merit in the ALJ’s position as to the authority 
of the Secretary to issue a civil penalty for a violation of the regulation at 
issue here. The ALJ held that no civil penalty could be imposed because the 
regulation, promulgated before the Acts were amended in 1983 to authorize 
civil penalties for a violation of the regulations (7 U.S.C. §§ 150gg(b), 163), 
does not inform the public that a violation of the regulation could lead to the 
imposition of a civil penalty. However, there is no requirement in the 
Administrative Procedure Act, or elsewhere, that the regulation advise the 
public of the fact that violation of the regulation may subject the violator to 
a civil penalty. Congress informed the public of that fact when it amended the 
statutes to provide for civil penalties for violations of the regulations issued 
under the Acts. Where Congress has provided by statute for a civil penalty 
for certain conduct (violation of a regulation), there is no requirement that the 
regulation also inform the public of the consequences of violation of the 
regulation. 
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Since respondent’s violation occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the regulations 
issued under the Acts, there is no issue of retroactivity in this case. 

For the foregoing reasons, and for the reasons set forth in Complainant’s 
Brief in Support of Complainant’s Appeal Petition, the following order should 
be issued. 


Order 


Respondent shall pay the agreed sum of $1,800, which shall be payable to 
the "Treasurer of the United States," by certified check or money order, and 
shall be forwarded to the United States Department of Agriculture, APHIS 
Field Servicing Office, Accounting Section, Butler Square West, 5th Floor, 100 
North Sixth Street, Minneapolis, Minnesota 55403. The payment shall be due 
within 30 days from the effective date of this order. Upon issuance of this 
order and payment of the agreed sum, this proceeding shall be dismissed with 
prejudice. 

This order shall become effective on the day upon which service of this 
order is made upon the respondent. 


In re: LUVIMINDA BALACY. 
P.Q. Docket No. 88-8. 
Decision and Order filed November 13, 1990. 


Shipping eggplant, mangoes, and sweet potato leaves from Hawaii, a quarantined State, to 
Alaska — Regulations do not have to advise public of consequences of violation — Civil 
penalties. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
a regulation issued under the Plant Quarantine Act of August 20, 1912, but holding that a civil 
penalty cannot be issued because the Secretary did not comply with the Administrative 
Procedure Act. The Judicial Officer assessed a $1,750 civil penalty, holding that where a statute 
is amended to authorize civil penalties for a violation of regulations issued under the statute, 
there is no requirement in the Administrative Procedure Act, or elsewhere, that the regulation 
advise the public of the fact that violation of the regulation may subject the violator to a civil 


penalty. 
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Jaru Ruley, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. § 
163), for the violation of a regulation issued under the Act governing the 
method and manner of shipping fruits and vegetables moving interstate from 
Hawaii, a quarantined State (7 C.F.R. § 318.13-2(a)). On August 29, 1990, 
after an oral hearing was held, Administrative Law Judge Paul Kane (ALJ) 
filed an Initial Decision and Order finding that respondent violated the 
regulation, as alleged, but he concluded that a civil penalty cannot be imposed 
because the Secretary did not comply with the Administrative Procedure Act 
(5 US.C. §§ 551, 553). 

On October 3, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).! The case 
was referred to the Judicial Officer for decision on November 5, 1990. 

Based upon a careful consideration of the record, civil penalties totalling 
$1,750 are being assessed. The following Findings of Fact are taken from the 
ALJ’s Findings of Fact. 


Findings of Fact 


1. Luviminda Balacy is an individual with a mailing address of 9-824 
Haiamu Street, Ewa Beach, Hawaii 96706. 

2. Respondent has been in the shipping business for 15 years, and during 
those 15 years she has shipped produce to Alaska. (Tr. 52) 

3. As part of her business, respondent supplies produce to three markets 
on Oahu, and ships produce twice a week to Alaska. (Tr. 44) 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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4. Pursuant to section 8 of the Plant Quarantine Act (7 U.S.C. § 161), the 
Secretary quarantined the State of Hawaii to prevent the spread of dangerous 
plant diseases and insect infestations which are new to or not widely prevalent 
or distributed within and throughout the United States. 7 C.F.R. § 318.13. 
(Tr. 9-11) 

5. As a consequence of the quarantine, eggplants, mangoes and sweet 
potato leaves are not permitted to be offered to a common carrier for 
shipment from Hawaii to Alaska. 7 C.F.R. §§ 318.13, 318.13-2; 51 Fed. Reg. 
9949 (1986). (CX 1-3; Tr. 11, 27, 36) 

6. In March 1986, the Department, Plant Protection and Quarantine 
("PPQ"), Honolulu office, sent a letter to all Hawaiian exporters notifying 
them that only the items identified on the lists attached were allowed 
shipment to Alaska and that "All others not listed are prohibited." (CX 1-3; 
Tr. 13-14) 

7. Acopy of the March 27, 1986, letter and its attachments was mailed to, 
and received by, respondent. (CX 1-4; Tr. 17, 49-50) 

8. On January 7, 1987, respondent offered three boxes of produce to 
Western Airlines’ Air Freight Service for shipment to Kodiak, Alaska. (CX 
5-6; Tr. 24-26) 

9. Ken W. Ching, a PPQ inspection officer, inspected the boxes, removed 
yard long beans because he found a Pyralidae moth, stamped the respondent’s 
airbill releasing the remainder of the boxes for shipment, and left the cargo 
area. (CX 5; Tr. 24) 

10. Subsequently, the inspection officer returned to the Western Airlines’ 
cargo area, where he had initially inspected respondent’s shipment and 
proceeded to reinspect the boxes. (Tr. 24-25) 

11. When the inspection officer reinspected the boxes, he found eggplant 
and mangoes, which were not present in the boxes when initially inspected. 
(Tr. 25) 

12, On April 5, 1987, respondent offered eight boxes of produce to Delta 
Airlines for shipment to Kodiak, Alaska. (CX 7, 9; Tr. 34) 

13. GuyA. Anzai, a PPQ inspection officer, inspected the boxes and found 
sweet potato leaves, which are prohibited shipment to Alaska, concealed in the 
middle of bunches of saluyut, which may be shipped to Alaska. (CX 7; Tr. 34- 
35) 
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Conclusions 


Although the ALJ correctly concluded, based on the hearing record, that 
respondent violated the applicable regulation (7 C.F.R. § 318.13-2(a)), he held 
that no civil penalty could be imposed because the regulation, promulgated 
before the Act was amended in 1983 to authorize civil penalties for a violation 
of the regulation (7 U.S.C. § 163), does not inform the public that a violation 
of the regulation could lead to the imposition of a civil penalty. However, 
there is no requirement in the Administrative Procedure Act, or elsewhere, 
that the regulation advise the public of the fact that violation of the regulation 
may subject the violator to a civil penalty. Congress informed the public of 
that fact when it amended the statute to provide for civil penalties for 
violations of the regulations issued under the Act. Where Congress has 
provided by statute for a civil penalty for certain conduct (violation of a 
regulation), there is no requirement that the regulation also inform the public 
of the consequences of violation of the regulation. 

Since respondent’s violation occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the regulations 
issued under the Act, there is no issue of retroactivity in this case. 

For the foregoing reasons, and for the reasons set forth in Complainant’s 
Brief in Support of Petition of Appeal, the following order should be issued. 


Order 


The respondent is hereby assessed civil penalties totalling $1,750. These 
penalties shall be payable to the "Treasurer of the United States," by certified 
check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to P.Q. Docket No. 88-8. 
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In re: MARIA ISABEL VELESQUEZ de ROBLEDO. 
P.Q. Docket No. 88-15. 
Decision and Order filed December 13, 1990. 


Importation of fruit without a permit — Regulations do not have to advise public of 
consequences of violation — Civil penalties. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
a regulation issued under the Plant Quarantine Act of August 20, 1912, but holding that a civil 
penalty cannot be issued because the Secretary did not comply with the Administrative 
Procedure Act. The Judicial Officer assessed a $250 civil penalty, holding that where a statute 
is amended to authorize civil penalties for a violation of regulations issued under the statute, 
there is no requirement in the Administrative Procedure Act, or elsewhere, that the regulation 
advise the public of the fact that violation of the regulation may subject the violator to a civil 
penalty. 


Jaru Ruley, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. § 
163), for the violation of a regulation issued under the Act (7 C.F.R. § 
319.52-2(e)). On August 29, 1990, Administrative Law Judge Paul Kane 
(ALJ) filed an Initial Decision and Order finding that respondent violated the 
regulation, as alleged, but he concluded that a civil penalty cannot be imposed 
because the Secretary did not comply with the Administrative Procedure Act 
(5 U.S.C. §§ 551, 553). 

On October 1, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 US.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' The case 
was referred to the Judicial Officer for decision on November 21, 1990. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Based upon a careful consideration of the record, a civil penalty of $250 
is being assessed. The following Findings of Fact are taken from the ALJ’s 
Findings of Fact. 


Findings of Fact 


1. Maria Isabel Velesquez de Robledo is an individual whose address is 
715 South Tays Street, Apartment 4, El Paso, Texas 79905. 

2. On or about November 14, 1986, respondent imported limes from 
Mexico into the United States without a required permit at El Paso, Texas. 


Conclusions 


Although the ALJ correctly concluded, based on the record, that 
respondent violated the applicable regulation (7 C.F.R. § 319.52-2(e)), he held 
that no civil penalty could be imposed because the regulation, promulgated 
before the Act was amended in 1983 to authorize civil penalties for a violation 
of the regulation (7 U.S.C. § 163), does not inform the public that a violation 
of the regulation could lead to the imposition of a civil penalty. However, 
there is no requirement in the Administrative Procedure Act, or elsewhere, 
that the regulation advise the public of the fact that violation of the regulation 
may subject the violator to a civil penalty. Congress informed the public of 
that fact when it amended the statute to provide for civil penalties for 
violations of the regulations issued under the Act. Where Congress has 
provided by statute for a civil penalty for certain conduct (violation of a 
regulation), there is no requirement that the regulation also inform the public 
of the consequences of violation of the regulation. 

Since respondent’s violation occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the regulations 
issued under the Act, there is no issue of retroactivity in this case. 

For the foregoing reasons, and for the reasons set forth in Complainant’s 
Brief in Support of Complainant’s Appeal Petition, the following order should 
be issued. 


Order 


The respondent is hereby assessed a civil penalty of $250. This penalty 
shall be payable to the "Treasurer of the United States," by certified check or 
money order, and shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to P.Q. Docket No. 88-15. 


In ree TEDDY RASHAD BACKHAZ, 
P.Q. Docket No. 89-27. 
Decision and Order filed December 13, 1990. 


Importation of prohibited fruit — Importation of fruit without a permit — Regulations do not 
have to advise public of consequences of violation — Civil penalties. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
the regulations issued under the Plant Quarantine Act of August 20, 1912, but holding that a civil 
penalty cannot be issued because the Secretary did not comply with the Administrative 
Procedure Act. The Judicial Officer assessed a $625 civil penalty, holding that where a statute 
is amended to authorize civil penalties for a violation of regulations issued under the statute, 
there is no requirement in the Administrative Procedure Act, or elsewhere, that the regulation 
advise the public of the fact that violation of the regulation may subject the violator to a civil 


penalty. 


Jaru Ruley, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. § 
163), for the violation of regulations issued under the Act (7 C.F.R. §§ 
319.27(b), .56(c), .56-2(e)). On August 29, 1990, Administrative Law Judge 
Paul Kane (ALJ) filed an Initial Decision and Order finding that respondent 
violated the regulations, as alleged, but he concluded that a civil penalty 
cannot be imposed because the Secretary did not comply with the 
Administrative Procedure Act (5 U.S.C. §§ 551, 553). 
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On October 4, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' The case 
was referred to the Judicial Officer for decision on November 27, 1990. 

Based upon a careful consideration of the record, civil penalties totalling 
$625 are being assessed. The following Findings of Fact are taken from the 
ALJ’s Findings of Fact. 


Findings of Fact 


1. Teddy Rashad Backhaz is an individual whose last known address is 
1604 Rich Rhodes Drive, El Paso, Texas 79936. 

2. Onor about June 19, 1987, respondent imported fruit, including apples, 
peaches, mangoes and limes into the United States at El Paso, Texas, from 
Mexico, without a permit as required by section 319.56-2(e) of the regulations. 

3. Onor about November 12, 1987, respondent imported 40 Persian limes, 
which are prohibited entry, into the United States at El Paso, Texas, from 
Mexico. 


Conclusions 


Although the ALJ correctly concluded, based on the record, that 
respondent violated the applicable regulations, he held that no civil penalty 
could be imposed because the regulations, promulgated before the Act was 
amended in 1983 to authorize civil penalties for a violation of the regulations 
(7 U.S.C. § 163), do not inform the public that a violation of the regulations 
could lead to the imposition of a civil penalty. However, there is no 
requirement in the Administrative Procedure Act, or elsewhere, that the 
regulations advise the public of the fact that violation of the regulations may 
subject the violator to a civil penalty. Congress informed the public of that 
fact when it amended the statute to provide for civil penalties for violations 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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of the regulations issued under the Act. Where Congress has provided by 
statute for a civil penalty for certain conduct (violation of a regulation), there 
is no requirement that the regulation also inform the public of the 
consequences of violation of the regulation. 

Since respondent’s violations occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the regulations 
issued under the Act, there is no issue of retroactivity in this case. 

For the foregoing reasons, and for the reasons set forth in Complainant’s 
Brief in Support of Petition to Appeal, the following order should be issued. 


Order 


The respondent is hereby assessed civil penalties totalling $625. These 
penalties shall be payable to the "Treasurer of the United States," by certified 
check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to P.Q. Docket No. 89-27. 





MISCELLANEOUS ORDERS 


In re: RUSSELL MORIN. 

A.Q. Docket No. 90-8. 

Order Denying Motion for Adoption of Proposed Decision and Order filed 
November 23, 1990. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


On August 24, 1990, complainant filed a motion for adoption of proposed 
decision and order (default judgment) because respondent had allegedly not 
filed a timely answer to a complaint served on respondent on May 29, 1990. 
Respondent objected to the motion on the ground inter alia that a timely 
answer had been filed. A show cause order was then sent to the parties. 

The information provided by the parties in response to the show cause 
order reveals that sometime in February 1990 respondent received a complaint 
that was unsigned, undated and had no docket number. Otherwise, on the 
basis of actual content, the allegations in the complaint against respondent 
met the substantive requirements of Section 1.135 of the Rules of Practice. 
The complaint also notified respondent that he had twenty days to file an 
answer with the Hearing Clerk. Respondent referred the complaint to his 
attorney who on February 20, 1990, wrote to complainant’s then counsel, 
Andrew Baker, whose name was on the complaint, asking for more specifics 
about the complaint. There is no indication that Baker responded to the 
letter. On March 19, 1990, respondent filed an answer to the complaint with 
the Hearing Clerk. An examination of the answer shows that it met the 
content requirements of Section 1.136 of the Rules of Practice for a legally 
sufficient answer. The Hearing Clerk then apparently referred the answer to 
Baker since the Clerk had no record of the complaint being filed with that 
office. 

Complainant’s present counsel (since about May 31, 1990) claims that 
Baker contacted respondent’s attorney on April 3, 1990, to advise him that a 
draft of a complaint had been mistakenly sent to respondent and that he 
should refile his answer when an official complaint was filed. Respondent’s 
attorney, however, states that he heard nothing from complainant between 
March 19 and May 29, 1990. 
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On May 29, 1990, a signed, dated, and docketed complaint was served on 
respondent. An examination of this complaint shows it to be virtually the 
same as the one respondent received in February. 

On May 31, 1990, complainant’s current counsel asked respondent’s 
attorney to file an answer. On June 18, 1990, respondent’s attorney wrote to 
complainant’s counsel and stated, among other things, that respondent had 
"sent our answer" on March 19. Respondent did not file another answer. 
Thereafter, the instant motion for a default judgment was filed by 
complainant’s counsel. 

Complainant contends that the "complaint" sent in February 1990 was only 
a draft that did not conform with the requirements of the Rules of Practice 
which provides that a proceeding is not instituted until a complaint is filed 
with the Hearing Clerk. Complainant therefore argues that, since the 
"complaint" was not really a complaint, because it had not been filed with the 
Hearing Clerk, respondent’s March "answer" was not really an answer, that he 
was advised of that matter by Baker, and that, since he did not file a timely 
answer to the complaint properly filed on May 29, a default judgment is 
appropriate. 

Complainant is correct that a complaint must be filed with the Hearing 
Clerk to formally institute a proceeding. However, a complaint principally 
serves to inform a party of the allegations against it and the answer serves to 
admit, explain, or deny the allegations for purposes of determining the issues 
to try at a hearing. The allegations in the February complaint were virtually 
the same as the ones contained in the complaint filed in May. Respondent’s 
answer, legally sufficient in content, thus served to answer not only the 
allegations in the February complaint but also the ones contained in the May 
complaint. 

The answer was certainly premature, but that was due to complainant’s 
fault, not respondent’s. When complainant’s counsel failed to respond to 
respondent’s inquiry about the matter in February, respondent filed an answer 
which it could reasonably expect in the circumstances would serve as the 
answer in the matter. Respondent at the time did not know, in view of 
complainant’s inexplicable silence, that the proceeding had not been formally 
instituted. In these circumstances, respondent should not be penalized 
because of complainant’s mistake. Respondent’s March 19, 1990, answer shall 
therefore be treated as a timely filed answer. 

Accordingly, complainant’s motion for adoption of proposed decision and 
order is denied. 
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In re: GLEN ENGLAND. 
AWA Docket No. 90-6. 
Order Dismissing Complaint filed September 14, 1990. 


M. Bradley Flynn, for Complainant. 
John M. Lewis, Seymour, IN, for Respondent. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Complainant, through counsel, has advised that the Respondent is 
deceased, and has moved to dismiss the Complaint filed herein. 

Wherefore, for good cause shown, the Complaint in this proceeding is 
hereby dismissed. 


In re: ELSIE MOUTRAY and ELISE BENNETT. 
AWA Docket No. 90-38. 
Order filed September 14, 1990. 


Helen G. Boutrous, for Complainant. 
Respondents, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


For good cause shown, the complaint filed in the above-captioned matter 
is hereby dismissed without prejudice. 


In re: GUS WHITE III and BETTY WHITE, d/b/a COLLINS EXOTIC 
ANIMAL ORPHANAGE. 


AWA Docket No. 425. 
Order Denying Request for a Hearing and a Termination of the Suspension 
Order filed September 18, 1990. 


Order denying hearing to determine present compliance -- Refusing to terminate suspension. 


The Judicial Officer denied respondents’ request for an order terminating the suspension order 
previously issued, or for a hearing to determine compliance with the regulations and standards, 
since the order previously entered requires respondents to demonstrate to APHIS that they are 
in full compliance with the Act, regulations and standards. 





GUS WHITE III, et al. 
49 Agric. Dec. 916 


Robert A. Ertman, for Complainant. 
David Shoemake, Collins, MS, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


On February 8, 1990, an order was issued in this proceeding suspending 
respondents’ license "for 120 days and thereafter until they demonstrate to 
APHIS that they are in full compliance with the Act and the regulations and 
standards issued thereunder, and until they have acquired the materials and 
equipment necessary to provide heat for primates and to maintain the facility 
in full compliance during the winter months. When Respondents demonstrate 
to APHIS that they have satisfied these conditions, a Supplemental Order will 
be issued in this proceeding upon the motion of APHIS, terminating this 
suspension" (Decision and Order at 42). The conclusions of law in the 
Decision and Order expressly state that respondents violated the regulations 
and standards "by failing to have constructed the facility in a manner 
appropriate for the animals involved, particularly the lions and other captive 
wild animals, in that the facility lacked a proper perimeter fence" (Decision 
and Order at 19). 

Respondents now request permission to reopen, or, alternatively, for a 
hearing to determine whether they are in present compliance. However, 


under the order issued in this proceeding, respondents are required to 
“demonstrate to APHIS" that they are in compliance with the Act, regulations 
and standards. APHIS has inspected respondents’ facility on three occasions, 
February 12, April 12, and August 21, 1990, and APHIS states that it has 
found that respondents are not in compliance with the regulations and 
standards. Since the order requires respondents to "demonstrate to APHIS" 
that they are in compliance, the following order should be issued. 


Order 
Respondents’ request for an order terminating the suspension or for a 
hearing to determine compliance with the regulations and standards is denied. 
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In re) EDWARD OTTER. 
AWA Docket No. 441. 
Supplemental Order filed September 20, 1990. 


M. Bradley Flynn, for Complainant. 
Respondent, Pro se. 
Supplemental Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant, the Animal and Plant Health Inspection 
Service, the suspension of respondent’s license as dealer under the Animal 
Welfare Act, as amended, contained in the Order issued in this case on 
February 2, 1988, is hereby terminated. 

This order shall be effective upon issuance. Copies shall be served upon 
the parties. 


In re: ANDY BALL, JR. 
AWA Docket No. 90-39. 
Supplemental Order filed October 2, 1990. 


Robert A. Ertman, for Complainant. 
John E. Breen, Columbus, OH, for Respondent. 
Supplemental Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant, the Animal and Plant Health Inspection 
Service, the suspension of respondent’s license as dealer under the Animal 
Welfare Act, as amended, contained in the Order issued in this case on July 
26, 1990, is hereby terminated. 

This order shall be effective upon issuance. Copies shall be served upon 
the parties. 
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In re) BRYAN WYSS and CURT CALDWELL. 
HPA Docket No. 90-38. 
Order Dismissing Respondent Caldwell filed December 12, 1990. 


Donald A. Tracy, for Complainant. 
G. Thomas Blankenship, Indianapolis, IN, for Respondents. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant has moved to dismiss this case as to Respondent Curt 
Caldwell on the basis of a review of its case file and certain statements of Mr. 
Caldwell. 

Therefore, for good cause shown, the complaint in this matter is hereby 
dismissed as to respondent Curt Caldwell without leave to refile. 


In re: LARRY E. EDWARDS and GARY R. EDWARDS, d/b/a CARL 
EDWARDS and SONS STABLES. 

HPA Docket No. 88-2. 

Order Denying Petition for Reconsideration filed December 14, 1990. 


Petition for reconsideration denied — Soring determined by palpation — Disqualification 
periods of partners not to be consecutive. 


The Judicial Officer denied respondents’ petition for reconsideration for the reasons stated in 
the original decision and in complainant’s opposing briefs. Frequently, the only evidence that 
a horse was sore is the professional opinion of the Department’s veterinarians, based upon their 
palpation of the horse’s pasterns. Making the disqualification periods applicable to partners 
consecutively would not serve as an effective deterrent to future violations. 


Donald A. Tracy, for Complainant. 
Paul D. Priamos, Chino, CA for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


Respondents’ petition for reconsideration is denied for the reasons stated 
in the original decision filed herein and in complainant’s opposing briefs. 
Respondents’ argument that they were denied a fair hearing, in violation of 
their constitutional rights, comes too late and, in any event, is without merit. 
In many prior cases, the only evidence that a horse was sore was the 
professional opinion of the Department’s veterinarians, based upon their 
palpation of the horse’s pasterns. Respondents’ request that any 
disqualification period applicable to them be effective as to each consecutively, 





920 HORSE PROTECTION ACT 


so that one of them would be free to show horses at all times for the 
partnership, would render the disqualification sanction ineffective to serve as 
a deterrent to future violations by respondents and others. 


Order 


The disqualification provisions of the order previously filed herein shall 
become effective, as to each respondent, on the 30th day after service of this 
order on said respondent. 

The civil penalty shall be paid by each respondent by certified check or 
money order, made payable to the Treasurer of the United States, which shall 
be forwarded to Donald A. Tracy, Office of the General Counsel, Room 2014- 
South Building, United States Department of Agriculture, 
Washington D.C. 20250-1400, within 30 days from the date of service of this 
order on said respondent. 


In re: LARRY E. EDWARDS and GARY R. EDWARDS, d/b/a CARL 
EDWARDS and SONS STABLES. 

HPA Docket No. 88-2. 

Stay Order filed December 18, 1990. 


Donald A. Tracy, for Complainant. 
Paul D. Priamos, Chino, CA, for Respondents. 
Stay Order issued by Donald A. Campbell, Judicial Officer. 


The order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 
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In ree SAM GARWOOD and JERRY ROLLINS. 
HPA Docket No. 90-34. 


Order Dismissing Complaint as to Respondent Garwood filed December 18, 
1990. 


Robert A. Ertman, for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


Complaint counsel, by reports filed August 27, 1990 and December 6, 1990, 
discloses that the complaint herein has not been served on Respondent Sam 
Garwood. Complaint counsel has not disclosed the prospects of obtaining 
such service on Mr. Garwood. 

Accordingly, for administrative efficiency, the complaint is dismissed, 
without prejudice, as to Mr. Garwood, with the expectation that the 
Department’s allegation may be re-asserted at any time. 


In re: GRANT HOLLAND, d/b/a TRINIDAD/BENHAM CORPORATION. 
P.Q. Docket No. 90-40. 
Order of Dismissal filed October 4, 1990. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Upon good cause shown, and with no opposition, Complainant’s motion 
to dismiss the complaint herein is granted. 
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In re: AIRCRAFT SERVICE, INC. 
P.Q. Docket No. 90-24. 
Dismissal of Complaint filed October 29, 1990. 


Kathleen Reiley, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge. 


Complainant has requested that this proceeding be dismissed based upon 
new information it received. Therefore, for good cause shown, the complaint 
is hereby dismissed. 


In re: HARLEY E. PURVIS, JR. 
V.A. Docket No. 43. 
Order Continuing Stay Order in Effect filed November 7, 1990. 


Jaru Ruley, for Complainant. 
Gerald W. Chatham, Hernando, MS, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The stay order previously issued in this proceeding pending the outcome 
of proceedings for judicial review will be continued until new judicial review 
proceedings are completed. 
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DEFAULT DECISIONS 


ANIMAL QUARANTINE AND RELATED LAWS 


In re: TRACY G. HARVEY and WILLIAM T. HAYS, JR. 
A.Q. Docket No. 89-63. 
Decision and Order as to Respondent Tracy G. Harvey filed May 21, 1990. 


Failure to file an answer - Interstate transport of cattle without certificate. 


Kathleen Reiley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act), for a violation of the 
regulations issued under the Act that govern the interstate movement of cattle 
because of brucellosis (9 C.F.R. §§ 78 et seq.), hereinafter referred to as the 
regulations. 

This proceeding was instituted by a complaint filed on June 22, 1989, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
November 9, 1988, respondent moved from Coushatta, Louisiana, to Hugo, 
Oklahoma, one test-eligible bull in violation of 9 C.F.R. § 78.9(c)(3)(iii), 
because the animal was not accompanied by a certificate and because a permit 
for entry was not obtained, as required. 

More than twenty days have elapsed since respondent was served with the 
complaint. Respondent has not filed an answer to date. In accordance with 
section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to 
deny or otherwise respond to an allegation in the complaint, is deemed, for 
purposes of this proceeding, an admission of said allegation. 

This Default Decision and Order, therefore, is issued pursuant to sections 
1.136 and 1.139 of the Rules of Practice applicable to this proceeding (7 
C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 
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Findings of Fact 


1. Respondent, Tracy G. Harvey, is an individual whose mailing address 
is P.O. Box 357, Blossom, Texas 75416. 

2. On or about November 9, 1988, respondents moved interstate from 
Coushatta, Louisiana, to Hugo, Oklahoma, one test-eligible bull in violation 
of 9 C.F.R. § 78.9(c)(3)(iii), because the animal was not accompanied by a 
certificate, as required. 

3. On or about November 9, 1988, respondents moved interstate from 
Coushatta, Louisiana, to Hugo, Oklahoma, one test-eligible bull in violation 
of 9 C.F.R. § 78.9(c)(3)(iii), because a permit for entry was not obtained, as 
required. 


Conclusion 


By reason on the facts in the findings of fact set forth above, respondent 
has violated the Act and section 78 of the regulations promulgated thereunder 
(9 C.F.R. § 78.9). Therefore, the following order is issued. 


Order 


Respondent, Tracy G. Harvey, is hereby assessed a civil penalty of one 
thousand dollars ($1,000.00)($500.00 per violation), which shall be payable to 
the "Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
A.Q. Docket No. 89-63. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
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pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order as to Respondent Tracy G. Harvey became final 
July 27, 1990.-Editor] 


In re: EASTERN LIVESTOCK CO., INC., and DON LUPO. 

A.Q. Docket No. 89-67. 

Decision and Order with Respect to Respondent Don Lupo filed June 26, 
1990. 


Failure to file answer - Interstate transport of cattle without certificate. 


Linda Gafford, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act), for a violation of the 
regulations issued under the Act that govern the interstate movement of cattle 
because of brucellosis (9 C.F.R. Part 78), hereinafter referred to as the 
regulations. 

This proceeding was instituted by a Complaint filed on June 28, 1989, by 
the Administrator of the Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture (USDA). The Complaint 
alleged that: 

1. On or about the period from November 29, 1987 through December 9, 
1987, the Respondents moved approximately 67 test-eligible cattle interstate 
from Mineola, Texas to Clinton, Oklahoma, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)), because the cattle 
were not accompanied interstate by a certificate, as required. 

2. On or about the period from November 29, 1987 through December 
9, 1987, the Respondents moved approximately 67 test-eligible cattle interstate 
from Mineola, Texas to Clinton, Oklahoma, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)), because the cattle 
were not accompanied interstate by a permit for entry, as required. 

More than 20 days have elapsed since Respondent Don Lupo was served 
with the Complaint. Respondent Lupo has not filed an Answer to date. In 
accordance with section 1.136 (c) of the Rules of Practice (7 C.F.R. § 
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1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint is deemed, for purposes of this proceeding, an admission by 
Respondent Don Lupo of said allegations. 

This Decision and Order, therefore, is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 
1.136 and 1.139). 

Accordingly, the material facts alleged in the Complaint, which Respondent 
Don Lupo is deemed to have admitted, are adopted and set forth herein as 
the findings of fact against said Respondent. 


Findings of Fact 


1. Eastern Livestock Company, Inc., herein referred to as a respondent, 
is a company whose business address is Route 2, Box 2678, Mineola, Texas 
75773. 

2. Don Lupo, herein referred to as a respondent, is an individual whose 
business address is Route 2, Box 2678, Mineola, Texas 75773. 

3. On or about the period from November 29, 1987 through December 
9, 1987, Respondent Don Lupo moved approximately 67 test-eligible cattle 
interstate from Mineola, Texas to Clinton, Oklahoma, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)), because the cattle 
were not accompanied interstate by a certificate, as required. 

4. On or about the period from November 29, 1987 through December 
9, 1987, Respondent Don Lupo moved approximately 67 test-eligible cattle 
interstate from Mineola, Texas to Clinton, Oklahoma, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)), because the cattle 
were not accompanied by a permit for entry, as required. 


Conclusion 
By reason of the facts in the findings of fact set forth above, Respondent 
Don Lupo has violated the Act and Part 78 of the regulations (9 C.F.R. Part 


78). Therefore, the following order is issued. 


Order 


Respondent Don Lupo is hereby assessed a civil penalty of ($2,000.00) 
($1,000.00 per violation), which shall be payable to the "Treasurer of the 
United States" by a certified check or money order, and shall be forwarded to: 
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USDA, APHIS 

Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent Lupo 
shall indicate on the check or money order that payment is made in reference 
to A.Q. Docket No. 89-67. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon the Respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order with Respect to Respondent Don Lupo became 
final August 6, 1990.-Editor] 


In re: EL AL ISRAEL AIRLINES, LTD. 
A.Q. Docket No. 89-39. 
Decision and Order filed June 19, 1990. 


Admission of allegations in complaint - Importation of cattle embryos without proper health 
permit. 


Patrice H. Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Act of August 30, 1890, as 
amended (21 U.S.C. §§ 103 et seq.), the Act of February 2, 1903 as amended 
(21 U.S.C. §§ 111 and 122), and the Act of July 2, 1962 (21 U.S.C. §§ 134a et 
seq.), by a complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agriculture. The 
complaint alleged that respondent violated sections 98.4 and 98.5 of the 
regulations (9 C.F.R. §§ 98.4 and 98.5) issued under the Acts. A copy of the 
complaint and the Rules of Practice governing proceedings under the Acts 
were served by certified mail on respondent by the Hearing Clerk on August 
1, 1989. 
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Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file answer within the prescribed time 
would constitute an admission of the allegations in the complaint and waiver 
of hearing. The letter of service also advised respondent that failure to 
request an oral hearing within the time for filing an answer would constitute 
a waiver of an oral hearing. Respondent has admitted with explanation the 
allegations in the complaint and has failed to request an oral hearing. 

Respondent admits that the cattle embryos arrived at JFK Airport aboard 
El Al Flight 841 on April 2, 1987. However, the ultimate destination of the 
cargo was Caracas, Venezuela. The Venezuelan authorities do not require a 
health certificate, therefore, the shipper did not believe a health certificate was 
necessary. Respondent’s explanation does not excuse its violation of the 
regulations. 

Respondent’s admission of the allegations in the complaint and failure to 
request an oral hearing constitutes a waiver of hearing pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for a 


hearing exists, the material allegations of fact in the complaint are adopted 
and set forth as the Findings of Fact. 


Findings of Fact 


1. El Al Israel Airlines, Ltd., herein referred to as respondent, is a 
common carrier with landing rights in the United States, whose agent for the 
service of process is Mr. Iso Middleman, Traffic Manager, Customer 
Relations, El Al Airlines, 850 3rd Avenue, New York, New York 10022. 

2. On or about April 2, 1987, the respondent imported cattle embryos 
from Israel into the United States at JFK International Airport in Jamaica, 
New York, in violation of section 98.4(a) of the regulations (9 C.F.R. § 
98.4(a)), because the embryos were not accompanied by an import permit 
issued by Veterinary Services, as required. 

3. On or about April 2, 1987, the respondent imported cattle embryos 
from Israel into the United States at JFK International Airport in Jamaica, 
New York, in violation of section 98.5 of the regulations (9 C.F.R. § 98.5), 
because the embryos were not accompanied by a health certificate issued by 
a full-time salaried veterinarian of the national health service of the country 
of origin or signed by a veterinarian authorized by the national health service 
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of the country of origin and endorsed by a salaried veterinarian of the national 
animal health service of the country of origin, as required. 


Conclusion 


Respondent has admitted the allegations in the complaint. By reason of 
the Findings of Fact set forth above, respondent has violated the Acts and the 
regulations issued under the Act. 

Therefore, the following Order is issued. 


Order 


Respondent El Al Israel Airlines, Ltd. is hereby assessed a civil penalty of 
$2,000.00, which shall be payable to the "Treasurer of the United States" by 
certified check or money order which shall be forwarded within thirty (30) 
days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West, 
Sth Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that payment 
is in reference to A.Q. Docket No. 89-39. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 6, 1990.-Editor] 
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In re: JERRY KLUTTS. 
A.Q. Docket No. 89-54. 
Decision and Order filed July 13, 1990. 


Failure to file response to amended complaint - Interstate transport of cattle without permit. 


Kathleen Reiley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended, and the Act of May 29, 1984, 
as amended (Acts) for a violation of the regulations issued under the Acts that 
govern the interstate movement of cattle (9 C.F.R. §§ 78.8 and 78.9), 
hereinafter referred to as the regulations. 

The proceeding was instituted by a complaint filed on May 18, 1989, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. On December 18, 1989, an amended 
complaint was filed by said complainant. The amended complaint alleged that 
on or about May 18, 1986, the respondent moved approximately two (2) cattle 
interstate from Eutaw, Alabama to Philadelphia, Mississippi, in violation of 
the regulations (9 C.F.R. § 78.8), because the cattle were not accompanied by 
a permit or "S" brand permit and were moved to other than a quarantined 
feedlot or an approved slaughter establishment, as required. The amended 
complaint also alleged that on or about February 3, 1988, the respondent 
moved approximately two (2) cattle from Philadelphia, Mississippi to Eutaw, 
Alabama in violation of the regulations (9 C.F.R. § 78.9(c)(3)), because the 
cattle were not accompanied interstate by a certificate and were not issued a 
permit for entry, as required. 

The complaint was served upon respondent by certified mail on August 10, 
1989 in accordance with § 1.147 of the Rules of Practice (7 C.F.R. § 1.147). 
The amended complaint was served on respondent, also in accordance with 
§ 1.147 of the regulations, on May 2, 1990. Respondent failed to file a 
response to the amended complaint within the time provided by § 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)). In accordance with § 1.136(c) of 
the Rules of Practice, such failure to deny or otherwise respond to an 
allegation in the complaint is deemed, for purposes of this proceeding, an 
admission of said allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the amended complaint, and, therefore, 
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respondent has waived his right to a hearing pursuant to §§ 1.136 and 1.139 
of the Rules of Practice (7 C.F.R. § 1.1.36 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Respondent, Jerry Klutts, is an individual whose mailing address is 
Route 2, West Point, Mississippi 39773. 

2. On or about May 8, 1986, the respondent moved approximately two (2) 
cattle interstate from Eutaw, Alabama to Philadelphia, Mississippi in violation 
of § 78.8 of the regulations (9 C.F.R. § 78.8), because the cattle were not 
accompanied by a permit or "S" brand permit and were moved to other than 
a quarantined feedlot or an approved slaughter establishment, as required. 

3. On or about February 3, 1988, respondent moved interstate two (2) 
cattle from Philadelphia, Mississippi to Eutaw, Alabama in violation of § 
78.9(c)(3) of the regulations (9 C.F.R. § 78.9(c)(3)), because the cattle were 
not accompanied interstate by a certificate, as required. 


4. On or about February 3, 1988, respondent moved interstate two (2) 
cattle from Philadelphia, Mississippi to Eutaw, Alabama in violation of § 
78.9(c) (3) of the regulations (9 C.F.R. § 78.9(c)(3)), because the cattle were 
not accompanied by a permit for entry, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, the 
respondent has violated the Acts and sections 78.8 and 78.9(c)(3) of the 
regulations promulgated thereunder (9 C.F.R. §§ 78.8 and 78.9(c)(3)). 
Therefore, the following order is issued. 


Order 


Respondent, Jerry Klutts, is hereby assessed a civil penalty of one thousand 
five hundred ($1,500.00) dollars which shall be payable to the "Treasurer of 
the United States" by a certified check or money order, and which shall be 
forwarded to: 
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U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. The respondent 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 89-54. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final August 22, 1990.-Editor] 


In re: CHARLES J. PUFF, HIGH ADVENTURE RANCH, INC., and 


ROBERT BOESE, RODNEY BOESE, and BRENT’ BOESE, d/b/a 3-B 
CATTLE. 

A.Q. Docket No. 89-56. 

Decision and Order filed June 15, 1990. 


Admission of material allegations in complaint - Interstate transport of swine with incomplete 
certificate. 


Thomas Bundy, for Complainant. 
Respondents, pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations issued under § 2 of the Act of February 2, 
1903, as amended (21 U.S.C. § 111), and §§ 4 and 5 of the Act of May 29, 
1884, as amended (21 U.S.C. § 120), hereinafter referred to as the regulations. 


“The complaint named "Grant Boese" and the file contains no motion to amend the 
complaint from "Grant" to "Brent," the latter appearing to be correct. 





CHARLES J. PUFF, et al. 933 
49 Agric. Dec. 932 


This proceeding was instituted by a complaint filed on May 25, 1989, by 
the Administrator of the Animal and Plant Health Protection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
March 19, 1988, respondents moved approximately thirty-nine (39) swine 
interstate from Cook Station, Missouri, to Rozel, Kansas, in violation of 
section 85.7 of the regulations (9 C.F.R. § 85.7), because the certificate 
accompanying the swine did not contain prescribed information, as required. 

The complaint was served upon respondents Rodney Boese, Robert Boese, 
and Brent Boese d/b/a 3-B Cattle (hereinafter referred to as "respondent") 
by certified mail on August 14, 1989 in accordance with section 1.147 of the 
Rules of Practice (7 C.F.R. § 1.147). Respondent filed an answer in response 
to the complaint within the time provided by section 1.136 of the Rules of 
Practice (7 C.F.R. § 1.136), admitting the allegations of the complaint and 
pleading avoidance. 

In view of the aforementioned facts, respondent has admitted the material 
allegations in the complaint, and, therefore, respondent has waived the right 
to a hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 
1.139). This Decision and Order, therefore, is issued pursuant to sections 
1.136 and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
has admitted, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondents, Robert Boese, Rodney Boese, and Brent’ Boese d/b/a 
3-B Cattle, are a partnership with a mailing address of Box 36, Rozel, Kansas 
67574. 

2. On or about March 19, 1988, respondents moved approximately thirty- 
nine (39) swine interstate from Cook Station, Missouri, to Rozel, Kansas, in 
violation of section 85.7 of the regulations (9 C.F.R. § 85.7), because the 
certificate accompanying the swine did not contain prescribed information, as 
required. 


See prior footnote. 
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Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and sections 85.7 of the regulations (9 C.F.R. § 85.7). 
Therefore, the following order is issued. 


Order 


Respondents Robert Boese, Rodney Boese, and Brent’ Boese d/b/a 3-B 
Cattle, are hereby assessed a civil penalty of five hundred dollars ($500.00) 
which shall be made payable to the “Treasurer of the United States" by a 
certified check or money order, and shall be forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondents shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 89-56. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondents, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final as to Respondent Rodney Boese 
on July 30, 1990, as to Respondent Brent Boese d/b/a 3-B Cattle on August 
1, 1990, and as to Respondent Robert Boese on August 22, 1990.-Editor] 


See first footnote. 
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In re: GALE WALTON. 
A.Q. Docket No. 89-25. 
Decision and Order filed July 13, 1990. 


Failure to file answer - Interstate transport of cattle without certificate. 


Andrew Baker, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act), for a violation of the 
regulations issued under the Act that govern the interstate movement of cattle 
because of brucellosis (9 C.F.R. Part 78), hereinafter referred to as the 
regulations. 

This proceeding was instituted by a complaint filed on February 23, 1989, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that: 

1. On or about September 27, 1985, the respondent moved interstate at 
least one cow, from Bowling Green, Kentucky to Evansville, Indiana, in 
violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate for other 
than immediate slaughter and to other than a quarantined feedlot without 
being accompanied by a health certificate, as required. 

2. On or about September 27, 1985, the respondent moved interstate at 
least one cow, from Bowling Green, Kentucky to Evansville, Indiana, in 
violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate for other 
than immediate slaughter and to other than a quarantined feedlot without 
being accompanied by a permit for entry, as required. 

3. On or about October 4, 1985, the respondent moved interstate 
approximately six cows, from Bowling Green, Kentucky to Evansville, Indiana, 
in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved interstate for 
other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

4. On or about October 4, 1985, the respondent moved interstate 
approximately six cows, from Bowling Green, Kentucky to Evansville, Indiana, 
in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved interstate for 
other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a permit for entry, as required. 

5. On or about October 5, 1985, the respondent moved interstate 
approximately six cows, from Glasgow, Kentucky to Evansville, Indiana, in 
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violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved interstate for 
other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

6. On or about October 5, 1985, the respondent moved interstate 
approximately six cows, from Glasgow, Kentucky to Evansville, Indiana, in 
violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved interstate for 
other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a permit for entry, as required. 

7. On or about October 18, 1985, the respondent moved interstate 
approximately two cows, from Bowling Green, Kentucky to Evansville, 
Indiana, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved 
interstate for other than immediate slaughter and to other than a quarantined 
feedlot without being accompanied by a health certificate, as required. 

8. On or about October 18, 1985, the respondent moved interstate 
approximately two cows, from Bowling Green, Kentucky to Evansville, 
Indiana, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved 
interstate for other than immediate slaughter and to other than a quarantined 
feedlot without being accompanied by a permit for entry, as required. 

9. On or about June 22, 1986, the respondent moved interstate at least 
one cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, 
Illinois, in violation of 9 C.F.R. § 78.9(c)(3)(i). The cow was moved 
interstate for other than immediate slaughter and to other than a quarantined 
feedlot without being accompanied by a health certificate, as required. 

10. On or about July 31, 1986, the respondent moved interstate at least one 
cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, Illinois, 
in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate for 
other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

11. On or about August 7, 1986, the respondent moved interstate at least 
one cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, 
Illinois, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate 
for other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

12. On or about August 14, 1986, the respondent moved interstate at least 
one cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, 
Illinois, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate 
for other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 
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13. On or about August 21, 1986, the respondent moved interstate at least 
one cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, 
Illinois, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate 
for other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

14. On or about August 28, 1986, the respondent moved interstate at least 
one cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, 
Illinois, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate 
for other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

15. On or about October 8, 1986, the respondent moved interstate at least 
one cow, from Owensboro, Kentucky to Evansville, Indiana, in violation of 9 
C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate for other than 
immediate slaughter and to other than a quarantined feedlot without being 
accompanied by a health certificate, as required. 

More than twenty days have elapsed since respondent was served with the 
complaint. Respondent has not filed an answer to date. In accordance with 
section 1.136 (c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure 
to deny or otherwise respond to the allegations in the complaint, is deemed, 


for purposes of this proceeding, an admission of said allegations. 

This Decision and Order, therefore, is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 
1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Gale Walton, herein referred to as the respondent, is an individual 
whose business address is Box 394, Winslow, Indiana 47598. 

2. On or about September 27, 1985, the respondent moved interstate at 
least one cow, from Bowling Green, Kentucky to Evansville, Indiana, in 
violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate for other 
than immediate slaughter and to other than a quarantined feedlot without 
being accompanied by a health certificate, as required. 

3. On or about September 27, 1985, the respondent moved interstate at 
least one cow, from Bowling Green, Kentucky to Evansville, Indiana, in 
violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate for other 
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than immediate slaughter and to other than a quarantined feedlot without 
being accompanied by a permit for entry, as required. 

4. On or about October 4, 1985, the respondent moved interstate 
approximately six cows, from Bowling Green, Kentucky to Evansville, Indiana, 
in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved interstate for 
other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

5. On or about October 4, 1985, the respondent moved interstate 
approximately six cows, from Bowling Green, Kentucky to Evansville, Indiana, 
in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved interstate for 
other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a permit for entry, as required. 

6. On or about October 5, 1985, the respondent moved interstate 
approximately six cows, from Glasgow, Kentucky to Evansville, Indiana, in 
violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved interstate for 
other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

7. On or about October 5, 1985, the respondent moved interstate 
approximately six cows, from Glasgow, Kentucky to Evansville, Indiana, in 
violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved interstate for 
other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a permit for entry, as required. 

8. On or about October 18, 1985, the respondent moved interstate 
approximately two cows, from Bowling Green, Kentucky to Evansville, 
Indiana, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved 
interstate for other than immediate slaughter and to other than a quarantined 
feedlot without being accompanied by a health certificate, as required. 

9. On or about October 18, 1985, the respondent moved interstate 
approximately two cows, from Bowling Green, Kentucky to Evansville, 
Indiana, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cows were moved 
interstate for other than immediate slaughter and to other than a quarantined 
feedlot without being accompanied by a permit for entry, as required. 

10. Onor about June 22, 1986, the respondent moved interstate at least 
one cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, 
Illinois, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved 
interstate for other than immediate slaughter and to other than a quarantined 
feedlot without being accompanied by a health certificate, as required. 

11. On or about July 31, 1986, the respondent moved interstate at least 
one cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, 
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Illinois, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate 
for other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

12. On or about August 7, 1986, the respondent moved interstate at 
least one cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, 
Illinois, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate 
for other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

13. On or about August 14, 1986, the respondent moved interstate at 
least one cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, 
Illinois, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate 
for other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

14. On or about August 21, 1986, the respondent moved interstate at 
least one cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, 
Illinois, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate 
for other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

15. On or about August 28, 1986, the respondent moved interstate at 
least one cow, from salebarns in Kentucky to Salem Livestock Auction, Salem, 
Illinois, in violation of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate 
for other than immediate slaughter and to other than a quarantined feedlot 
without being accompanied by a health certificate, as required. 

16. On or about October 8, 1986, the respondent moved interstate at 
least one cow, from Owensboro, Kentucky to Evansville, Indiana, in violation 
of 9 C.F.R. § 78.9(c)(3)(ii). The cow was moved interstate for other than 
immediate slaughter and to other than a quarantined feedlot without being 
accompanied by a health certificate, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and Part 78 of the regulations promulgated thereunder 
(9 C.F.R. Part 78). Therefore, the following order is issued. 
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Order 


Respondent, Gale Walton, is hereby assessed a civil penalty of seven 
thousand, five hundred dollars ($7,500.00) ($500.00 per violation), which shall 
be made payable to the "Treasurer of the United States" by a certified check 
or money order, and shall be forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondents shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 89-25. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondents, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final August 24, 1990.-Editor] 


In re: RICKY BOBO, JAMES C. HALL, JR., and LARRY E. ROBINSON. 
A.Q. Docket No. 89-48. 
Decision and Order as to Larry E. Robinson filed June 7, 1990. 


Failure to file an answer - Interstate transport of cattle without certificate. 


Jaru Ruley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (Act) (9 U.S.C. §§ 111 and 120) and regulations promulgated 
thereunder (9 C.F.R. §§ 71.18 and 78.9 et seq.) by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
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States Department of Agriculture. The complaint alleged that the respondents 
had violated the Act and sections 71.18 and 78.9(a)(3)(iii) of the regulations 
(9 CFR. §§ 71.18 and 78.9(a)(3)(iii)). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served upon respondent Larry E. Robinson on August 12, 
1989, in conformity with section 1.147(b)(3) of the Rules of Practice (7 C.F.R. 
§ 1.147(b)(3)). 

Respondent was informed in the complaint and in the letter of service 
accompanying the complaint that an answer should be filed with the Hearing 
Clerk within twenty (20) days after service of the complaint, that failure to 
deny, otherwise respond or plead specifically to any allegation in the complaint 
would constitute an admission of such allegation, and that failure to file an 
answer within the prescribed time would constitute an admission of the 
allegations in the complaint and a waiver of hearing. The letter of service also 
advised respondent that failure to request oral hearing within the time for an 
answer would constitute a waiver of an oral hearing. 

As pointed out above, the complaint in this matter was served upon the 
respondent on August 12, 1989. According to the Rules of Practice, the 
respondent’s answer was due in the Office of the Hearing Clerk on September 
1, 1989, 20 days later. (7 C.F.R. § 1.136(a)). However, to date, respondent 
has not filed an answer. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. 1.136(c)) and a waiver of hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision and 
Order, therefore, is issued pursuant to sections 1.136 and 1.139 of the Rules 
of Practice (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as the findings of fact. 


Findings of Fact 


1. Larry E. Robinson, herein referred to as a respondent, is an individual 
with a mailing address of Route 2, Box 350, Honea Path, South Carolina 
29654. 

2. On or about April 16, 1987, the respondent moved at least 23 cattle, 
two years of age or older, interstate from the Cattleman’s Livestock Center, 
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Laurens, South Carolina, to the Siloam Springs Livestock Auction Barn, 
Siloam Springs, Arkansas, in violation of Section 71.18 (9 C.F.R. § 71.18) in 
that the cattle were not accompanied interstate by an owner’s or shipper’s 
statement, or other acceptable document, containing prescribed information. 
3. On or about April 16, 1987, the respondent moved at least 23 cattle, 
two years of age or older, interstate from the Cattleman’s Livestock Center, 
Laurens, South Carolina, to the Siloam Springs Livestock Auction Barn, 
Siloam Springs, Arkansas, in violation of Section 78.9(a)(3)(iii) of the 
regulations (9 C.F.R. § 78.9(a)(3)(iii)) in that the cattle were not 
accompanied interstate by a certificate containing prescribed information. 


Conclusion 


Respondent has failed to respond in the required manner to the allegations 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Act and the regulations issued under the Act. 
Therefore, the following Order is issued. 


Order 


Respondent, Larry E. Robinson is hereby assessed a civil penalty of four 
hundred dollars ($400.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order, and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 89-48. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order as to Respondent Larry E. Robinson became 
final August 25, 1990.-Editor] 
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In re: CHESTER MANSHOLT. 
A.Q. Docket No. 89-23. 
Decision and Order filed July 27, 1990. 


Failure to file answer - Interstate transport of cattle without certificate. 


Darlene M. Bolinger, for Complainant. 
Droste, Droste, & Price, Mt. Olive, Illinois, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act), for a violation of the 
regulations issued under the Act that govern the interstate movement of cattle 
because of brucellosis (9 C.F.R. Part 78), hereinafter referred to as the 
regulations. 

This proceeding was instituted by a complaint filed on February 9, 1989, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that: 

1. On or about June 4, 1985, the respondent moved interstate at least one 
cow, from Greenville, Illinois to Ozark, Missouri, in violation of 9 C.F.R. § 
78.9(b)(3)(ii). The cow was moved interstate for other than immediate 
slaughter and to other than a quarantined feedlot without being accompanied 
by a certificate, as required. 

2. On or about June 18, 1985, the respondent moved interstate at least 
two cows, from Greenville, Illinois to Ozark, Missouri, in violation of 9 C.F.R. 
§ 78.9(b)(3)(ii). The cows were moved interstate for other than immediate 
slaughter and to other than a quarantined feedlot without being accompanied 
by a certificate, as required. 

3. On or about July 10, 1985, the respondent moved interstate at least 
three cows, from Greenville, Illinois to Ozark, Missouri, in violation of 9 
C.F.R. § 78.9(b)(3)(ii). The cows were moved interstate for other than 
immediate slaughter and to other than a quarantined feedlot without being 
accompanied by a certificate, as required. 

4. Onor about July 23, 1985, the respondent moved interstate at least one 
cow, from Greenville, Illinois to Ozark, Missouri, in violation of 9 C.F.R. § 
78.9(b)(3)(ii). The cow was moved interstate for other than immediate 
slaughter and to other than a quarantined feedlot without being accompanied 
by a certificate, as required. 

5. On or about October 5, 1985, the respondent moved interstate at least 
two cows, from Greenville, Illinois to Ozark, Missouri, in violation of 9 C.F.R. 
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§ 78.9(b)(3)(ii). The cows were moved interstate for other than immediate 
slaughter and to other than a quarantined feedlot without being accompanied 


by a certificate, as required. 

6. On or about December 10, 1985, the respondent moved interstate at 
least one cow, from Greenville, Illinois to Ozark, Missouri, in violation of 9 
C.F.R. § 78.9(b)(3)(ii). The cow was moved interstate for other than 
immediate slaughter and to other than a quarantined feedlot without being 
accompanied by a certificate, as required. 

More than twenty days have elapsed since respondent was served with the 
complaint. Respondent has not filed a timely answer. In accordance with 
section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to 
deny or otherwise respond to the allegations in the complaint, is deemed, for 
purposes of this proceeding, an admission of said allegations. 

This Decision and Order, therefore, is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding. (7 C.F.R. §§ 
1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Chester Mansholt, hereafter referred to as the respondent, is an 
individual whose business address is Alhambra, Illinois 62001. 

2. On or about June 4, 1985, the respondent moved interstate at least one 
cow, from Greenville, Illinois to Ozark, Missouri, in violation of 9 C.F.R. § 
78.9(b)(3)(ii). The cow was moved interstate for other than immediate 
slaughter and to other than a quarantined feedlot without being accompanied 
by a certificate, as required. 

3. On or about June 18, 1985, the respondent moved interstate at least 
two cows, from Greenville, Illinois to Ozark, Missouri, in violation of 9 C.F.R. 
§ 78.9(b)(3)(ii). The cows were moved interstate for other than immediate 
slaughter and to other than a quarantined feedlot without being accompanied 
by a certificate, as required. 

4. On or about July 10, 1985, the respondent moved interstate at least 
three cows, from Greenville, Illinois to Ozark, Missouri, in violation of 9 
C.F.R. § 78.9(b)(3)(ii). The cows were moved interstate for other than 
immediate slaughter and to other than a quarantined feedlot without being 
accompanied by a certificate, as required. 
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5. On or about July 23, 1985, the respondent moved interstate at least one 
cow, from Greenville, Illinois to Ozark, Missouri, in violation of 9 C.F.R. § 
78.9(b)(3)(ii). The cow was moved interstate for other than immediate 
slaughter and to other than a quarantined feedlot without being accompanied 
by a certificate, as required. 

6. On or about October 5, 1985, the respondent moved interstate at least 
two cows, from Greenville, Illinois to Ozark, Missouri, in violation of 9 C.F.R. 
§ 78.9(b)(3)(ii). The cows were moved interstate for other than immediate 
slaughter and to other than a quarantined feedlot without being accompanied 
by a certificate, as required. 

7. On or about December 10, 1985, the respondent moved interstate at 
least one cow, from Greenville, Illinois to Ozark, Missouri, in violation of 9 
C.F.R. § 78.9(b)(3)(ii). The cow was moved interstate for other than 
immediate slaughter and to other than a quarantined feedlot without being 
accompanied by a certificate, as required. 


Conclusion 
By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and Part 78 of the regulations promulgated thereunder 


(9 C.F.R. Part 78). Therefore, the following order is issued. 


Order 


Respondent, Chester Mansholt, is hereby assessed a civil penalty of three 
thousand dollars ($3,000.00) ($500.00 per violation), which shall be payable to 
the "Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the certified check or money order that payment is made in 
reference to A.Q. Docket No. 89-23. 
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This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final September 8, 1990.-Editor] 


In re: JOSE PINARO. 
A.Q. Docket No. 89-79. 
Decision and Order filed August 23, 1990. 


Failure to file answer - Importation of bird without import permit. 


Gabrielle Siman, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended, (Act) (21 U.S.C. § 111), and regulations promulgated thereunder 
(9 C.F.R. §§ 92.1 et seq.) by a complaint issued by the Administrator of the 
Animal and Plant Health Inspection Service, (APHIS), United States 
Department of Agriculture. The complaint alleged that the Respondent had 
violated the Act of February 2, 1903, as amended, (Act) (21 U.S.C. § 111), 
and regulations promulgated thereunder (9 C.F.R. §§ 92.1 et seq.). The 
complaint was issued under the Rules of Practice applicable to this proceeding 
(9 C-F.R. § 70.1 and 7 C.F.R. §§ 1.130 et seq.), sought civil penalty under 21 
US.C. § 122. 

On October 13, 1989 the Hearing Clerk served respondent by certified 
mail with a copy of the complaint and a copy of the rules of practice which 
govern proceedings under the Act. Respondent was informed in the 
complaint and in the letter of service that an answer should be filed with the 
Hearing Clerk within twenty (20) days after service of the complaint, that 
failure to deny or otherwise respond or plead specifically to any allegation in 
the complaint would constitute an admission of such allegation, and that 
failure to file an answer within the prescribed time would constitute an 
admission of the allegations in the complaint and a waiver of hearing. 

On June 5, 1990 complainant was notified that respondent failed to file an 
answer within the prescribed time. Respondent failed to deny or otherwise 
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respond specifically to any allegation in the complaint. Therefore, 
respondent’s failure to answer within the time prescribed by section 1.136(a) 
of the Rules of Practice (7 C.F.R. § 1.136(a)) and failure to deny or otherwise 
respond specifically to any allegation in the complaint constitutes an admission 
of the allegations in the complaint pursuant to section 1.136(c) of the Rules 
of Practice (7 C.F.R. § 1.136(c)). This also constitutes a waiver of hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 

Because no basis for a hearing exists, the material allegations of fact in the 
complaint are adopted and set forth below as Findings of Fact. 


Findings of Fact 


1. Jose Pinaro, herein referred to as respondent, is an individual whose 
address is 182 Chestnut Street, Nutley, New Jersey 07110. 

2. On or about July 13, 1988, the respondent imported a bird from Peru 
into the United States at Elizabeth, New Jersey, in violation of section 92.4(a) 
of the regulations (9 C.F.R. § 92.4(a)), because respondent failed to first apply 
for and obtain an import permit from Veterinary Services as required. 


Conclusions 


By reasons of the Findings of Fact set forth above, respondent has violated 
the Act and the regulations issued under the Act. Therefore, the following 
Order is issued. 


Order 


Jose Pinaro is hereby assessed a civil penalty of Five Hundred Dollars 
($500.00), which shall be payable to the "Treasurer of the United States" by 
certified check or money order and which shall be forwarded within thirty (30) 
days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


The respondent shall indicate on the certified check or money order that 
payment is made in reference to A.Q. Docket No. 89-79. This Order shall 
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have the same force and effect as if entered after a full hearing and shall be 
final and effective thirty-five (35) days after service of this Decision and Order 
upon respondent, unless respondent shall appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final October 5, 1990.-Editor] 


In re: DOUGLAS BURDETTE. 
A.Q. Docket No. 90-12. 
Decision and Order filed August 23, 1990. 


Failure to file answer - Interstate transport of cattle without permit or tag. 


Patrice H. Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. §§ 111 and 122), and the Act of May 29, 1884, as 
amended (21 U.S.C. § 120) (Acts), by a complaint issued by the Administrator 
of the Animal and Plant Health Inspection Service, United States Department 
of Agriculture. The complaint alleged that respondent violated sections 
71.18(a)(1)(i) and 78.9(c)(1)(iv)(A) of the regulations (9 C.F.R. §§ 71.18 (a) 
(1)(i) and 78.9(c)(1)(iv)(A)) issued under the Acts. A copy of the complaint 
and the Rules of Practice governing proceedings under the Acts were served 
by certified mail on the respondent by the Hearing Clerk on April 27, 1990. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent has failed to file an answer within the prescribed 
time. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
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admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. 1.136(c)) and a waiver of hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for 
a hearing exists, the material allegations of fact in the complaint are adopted 
and set forth as the Findings of Fact. 


Findings of Fact 


1. Douglas Burdette, hereinafter referred to as respondent, is an 
individual with a mailing address of Route 6, Box 5180, Nocogdoches, Texas 
75961. 

2. On or about March 22, 1989, respondent moved interstate from 
Alexandria, Louisiana, to Sealy, Texas, one test-eligible cow in violation of 9 
C.F.R. § 71.18(a)(1)(i), because the cow was not identified by a Department- 
approved backtag, as required. 

3. On or about March 22, 1989, respondent moved interstate from 
Alexandria, Louisiana, to Sealy, Texas, one test-eligible cow in violation of 9 
C.F.R. § 78.9(c)(1)(iv)(A), because a certificate or "S" brand permit did not 
accompany the movement. 


Conclusions 


Respondent has failed to respond in the required manner to the allegations 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Acts and the regulations issued under the Acts. 
Therefore, the following Order is issued. 


Order 


Respondent Douglas Burdette, is hereby assessed a civil penalty of one 
thousand dollars ($1,000.00) ($500.00 per count), which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 
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USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is made in reference to A.Q. Docket No. 90-12. This Order shall 
have the same force and effect as if entered after a full hearing and shall be 
final and effective thirty-five (35) days after service of this Decision and Order 
upon respondent, unless respondent appeals to the Judicial Officer pursuant 
to section 1.145 of the Rules of Practice applicable to this proceeding (7 
CFR. § 1.145). 

[This Decision and Order became final October 5, 1990.-Editor] 


In re: RICKEY JAMES MINTER and EDGAR CASON. 
A.Q. Docket No. 89-21. 
Decision and Order as to Rickey James Minter filed July 6, 1990. 


Failure to file answer - Interstate transport of cattle without permit. 


Jeffrey D. Kirmsse, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
against respondent, Rickey James Minter, under the Act of February 2, 1903, 
as amended (Act), for a violation of the regulations issued under the Act that 
govern the interstate movement of cattle because of brucellosis (9 C.F.R. §§ 
78 et seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on February 3, 1989, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. An amended complaint was filed 
on May 2, 1989, adding three additional counts to the original complaint. The 
amended complaint alleged on or about December 23, 1987, respondent 
moved fifteen cattle, over two years of age in violation of 9 C.F.R. § 71.18(a) 
(1)(i) of the regulations, because the cattle were not accompanied by an 
owner or shipper’s statement, as required; that on or about December 23, 
1987, respondent moved interstate from Coushatta, Louisiana, to Detroit, 
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Texas, approximately nine cattle, over two years of age, in violation of 9 
C.F.R. § 78.9(d)(3)(ii)(A), 9 C.F.R. § 78.9(d)(3)(ii)(B), and 9 C.F.R. § 78.9(d) 
(3)(ii)(C) of the regulations, because the cattle were not tested negative to 
two consecutive official tests sixty days apart, because they were not 
accompanied by the required certificate and because a permit for entry was 
not issued as required; that on or about December 23, 1987, respondent 
moved interstate from Coushatta, Louisiana, to Detroit, Texas, approximately 
six officially vaccinated cattle, over two years of age, in violation of 9 C.F.R. 


§ 78.9(d)(3)(iii)(D), because the cattle were not issued a permit for entry; that 
on or about December 23, 1987, respondent moved interstate from Coushatta, 


Louisiana, to Detroit, Texas, approximately three officially vaccinated cattle, 
over two years in age, in violation of 9 C.F.R. § 78a(d)(3)(iii)(B), because they 
were not negative to an official test within 30 days prior to the date of 
interstate movement; that on or about March 17, 1988, respondent moved 
interstate from Coushatta, Louisiana, to Bogata, Texas, approximately thirty- 
two cattle, over two years of age, in violation of 9 C.F.R. § 78.9(d)(3)(ii)(A), 
9 C.F.R. § 78.9(d)(3)(ii)(B), and 9 C.F.R. § 78.9(d)(3)(ii)(C), because the 
cattle were not tested negative to two consecutive official tests 60 days apart 
prior to movement, and they were not accompanied by the required 
certificate, and because they were not issued a permit for entry, as required; 
that on or about March 17, 1988, respondent moved approximately ninety-nine 
officially vaccinated cattle, over two years of age, in violation of 9 C.F.R. § 
78.9(d)(3)(iii)(B) and 9 C.F.R. § 78.9(d)(3)(ili)(C), because the cattle were not 
negative to an official test within thirty days prior to interstate movement and 
they were not accompanied by the required certificate; that on or about 
March 17, 1988, respondent moved interstate from Coushatta, Louisiana, to 
Bogata, Texas, approximately six officially vaccinated cattle, over two years in 
age, in violation of 9 C.F.R. § 78.9(d)(3)(iii)(D), because they were not issued 
a permit for entry; and that on or about January 23, 1988, respondent moved 
interstate from Hope, Arkansas, to Pauls Valley, Oklahoma, approximately 
thirty-one cattle, over two years in age, in violation of 9 C.F.R. § 78.9(c)(3)(ii), 
because the cattle were not tested negative to an official test within thirty days 
prior to interstate movement, because a permit for entry was not issued and 
because the animals were not accompanied by the required certificate. 

The amended complaint was mailed to respondent by regular mail on 
August 4, 1989, after the amended complaint mailed by certified mail was 
returned unclaimed. More than twenty days have elapsed since respondent 
was served with amended complaint. Respondent has not filed an answer to 
date. In accordance with section 1.136 (c) of Rules of Practice (7 C.F.R. § 
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1.136(c)), such failure to deny or otherwise respond to an allegation in the 
amended complaint, is deemed, for purposes of this proceeding, an admission 
of said allegation. 

This Default Decision and Order, therefore, is issued pursuant to sections 
1.136 and 1.139 of the Rules of Practice applicable to this proceeding (7 
C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the amended complaint, which 
respondent is deemed to have admitted, are adopted and set forth herein as 
the findings of fact. 


Findings of Fact 


1. Respondent, Ricky James Minter, is an individual whose mailing 
address is Route 1, Annona, Texas 71019. 

2. On or about December 23, 1987, respondent moved interstate from 
Coushatta, Louisiana to Detroit, Texas approximately fifteen (15) cattle, over 
two years in age, in violation of section 71.18(a)(1)(i) of the regulations (9 
C.F.R. § 71.18(a)(1)(i)), because the cattle were not accompanied by an owner 
or shipper’s statement, as required. 

3. On or about December 23, 1987, respondent moved interstate from 
Coushatta, Louisiana to Detroit, Texas approximately nine (9) cattle, over two 
years in age, in violation of section 78.9(d)(3)(ii)(A) of the regulations (9 
C.F.R. § 78.9(d)(3)(ii)(A)), because they were not tested negative to two 
consecutive official tests 60 days apart. 

4. On or about December 23, 1987, respondent moved interstate from 
Coushatta, Louisiana to Detroit, Texas approximately nine(9) cattle, over two 
years in age, in violation of section 78.9(d)(3)(ii)(B) of the regulations (9 
C.F.R. 78.9(d)(3)(ii)(B)), because they were not accompanied by the required 
certificate. 

5. On or about December 23, 1987, respondent moved interstate from 
Coushatta, Louisiana to Detroit, Texas approximately nine (9) cattle, over two 
years in age, in violation of section 78.9(d)(3)(ii)(C) of the regulations (9 
C.F.R. § 78.9(d)(3)(ii)(C)), because they were not issued a permit for entry. 

6. On or about January 23, 1988, respondent moved interstate from Hope, 
Arkansas to Pauls Valley, Oklahoma, approximately thirty-one (31) cattle, over 
two years in age, in violation of section 78.9(c)(3)(ii) of the regulations (9 
C.F.R. § 78.9(c)(3)(ii)), because they were not tested negative to an official 
test within thirty days prior to interstate movement. 
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7. On or about January 23, 1988, respondent moved interstate from Hope, 
Arkansas to Pauls Valley, Oklahoma, approximately thirty-one (31) cattle, over 
two years in age, in violation of section 78.9(c)(3)(ii) of the regulations (9 
C.F.R. § 78.9(c)(3)(ii)), because a permit for entry was not issued, as 
required. 

8. On or about January 23, 1988, respondent moved interstate from Hope, 
Arkansas to Pauls Valley, Oklahoma, approximately thirty-one (31) cattle, over 
two years in age, in violation of section 78.9(c)(3)(ii) of the regulations (9 
C.F.R. § 78.9(c)(3)(ii)), because were not accompanied by the required 
certificate. 

9. On or about December 23, 1987, respondent moved interstate from 
Coushatta, Louisiana to Detroit, Texas approximately six (6) officially 
vaccinated cattle, over two years in age, in violation of section 78.9(d)(3)(iii) 
(D) of the regulations (9 C.F.R. § 78.9(d)(3)(iii)(D)), because they were not 
issued a permit for entry. 

10. On or about December 23, 1987, respondent moved interstate from 
Coushatta, Louisiana to Detroit, Texas approximately three (3) officially 
vaccinated cattle, over two years in age, in violation of section 78.9(d)(3)(iii) 
(B) of the regulations (9 C.F.R. § 78.9(d)(3)(iii)(B)), because they were not 
negative to an official test within 30 days prior to the date of interstate 
movement. 

11. On or about March 17, 1988, respondent moved interstate from 
Coushatta, Louisiana to Bogata, Texas approximately thirty-two (32) cattle, 
over two years in age, in violation of section 78.9(d)(3)(ii)(A) of the 
regulations (9 C.F.R. § 78.9(d)(3)(ii)(A)), because they were not tested 
negative to two consecutive official tests 60 days apart prior to movement. 

12. On or about March 17, 1988, respondent moved interstate from 
Coushatta, Louisiana to Bogata, Texas approximately thirty-two (32) cattle, 
over two years in age, in violation of section 78.9(d)(3)(ii)(B) of the 
regulations (9 C.F.R. § 78.9(d)(3)(ii)(B)), because they were not accompanied 
by the required certificate. 

13. On or about March 17, 1988, respondent moved interstate from 
Coushatta, Louisiana to Bogata, Texas approximately thirty-two (32) cattle, 
over two years in age, in violation of section 78.9(d)(3)(ii)(C) of the 
regulations (9 C.F.R. § 78.9(d)(3)(ii)(C)), because they were not issued a 
permit for entry. 

14. On or about March 17, 1988, respondent moved interstate from 
Coushatta, Louisiana to Bogata, Texas approximately ninety-nine (99) officially 
vaccinated cattle, over two years in age, in violation of section 78.9(d)(3)(iii) 
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(B) of the regulations (9 C.F.R. § 78.9(d)(3)(iii)(B)), because the cattle were 
not negative to an official test within thirty days prior to interstate movement. 

15. On or about March 17, 1988, respondent moved interstate from 
Coushatta, Louisiana to Bogata, Texas approximately ninety-nine (99) officially 
vaccinated cattle, over two years in age, in violation of section 78.9(d)(3)(iii) 
(C) of the regulations (9 C.F.R. § 78.9(d)(3)(iii)(C)), because they were not 
accompanied by the required certificate. 

16. On or about March 17, 1988, respondent moved interstate from 
Coushatta, Louisiana to Bogata, Texas approximately six (6) officially 
vaccinated cattle, over two years in age, in violation of section 78.9(d)(3)(iii) 
(D) of the regulations (9 C.F.R. § 78.9(d)(3)(iii)(D)), because they were not 
issued a permit for entry. 


Conclusion 


By reason on the facts in the findings of fact set forth above, respondent 
has violated the Act and section 78 of the regulations promulgated thereunder 
(9 C.F.R. § 78.9). Therefore, the following order is issued. 


Order 


Respondent, Ricky James Minter, is hereby assessed a civil penalty of 
sixteen thousand dollars ($16,000.00) ($1000.00 per violation), which shall be 
payable to the "Treasurer of the United States" by certified check or money 
order, and shall be forwarded to: 


U.S. Department Agriculture, 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the certified check or money order that payment is made in 
reference to A.Q. Docket No. 89-21. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
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pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order as to Respondent Rickey James Minter became 
final October 24, 1990.-Editor] 


In re: HOWARD ROMERO and KENNETH FORTENBERRY. 
A.Q. Docket No. 89-43. 
Decision and Order as to Howard Romero filed September 21, 1990. 


Failure to file answer - Interstate transport of cattle without permit. 


William G. Jenson, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (Act) (21 U.S.C. §§ 111 and 120) by a complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service, United 


States Department of Agriculture. The complaint alleges that the respondents 
Howard Romero and Kenneth Fortenberry violated sections 111 and 120 of 
the Act (21 U.S.C. §§ 111 and 120) and section 78.8 of the regulations 
promulgated thereunder (9 C.F.R. § 78.8). Copies of the complaint and the 
Rules of Practice governing proceedings under the Act were served by the 
Hearing Clerk, by certified mail, upon Howard Romero on August 14, 1989. 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136), 
Howard Romero was informed in the complaint and the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, and that failure to file an answer to, or plead 
specifically to, any allegations in the complaint would constitute an admission 
of such allegations pursuant to section 1.136(c) of the Rules of Practice (7 
C.F.R. § 1.136(c)). Mr. Romero was also informed that the failure to file an 
answer would constitute a waiver of hearing, as provided in section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 

Mr. Romero did not file an answer to the complaint until September 6, 
1989, twenty-three days after service of the complaint on Mr. Romero. Mr. 
Romero’s failure to file an answer within the time provided constitutes an 
admission of the allegations in the complaint, pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)). Mr. Romero’s failure to file an 
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answer within the time provided in section 1.136(a) of the Rules of Practice 
(7 C.F.R. 1.136(a)) also constitutes a waiver of hearing under section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). Since Mr. Romero is deemed to 
have admitted the material allegations of fact in the complaint as they apply 
to him, they are adopted and set forth as the Findings of Fact. 


Findings of Fact 


1. Howard Romero is an individual whose address is HC 69, Box 304, 
Cameron, Louisiana 70631. 

2. On or about May 13, 1988 respondent Howard Romero moved 
interstate approximately nine (9) brucellosis exposed cattle from Cameron, 
Louisiana, to Port Neches, Texas, in violation of section 78.8(a)(2)(ii) of the 
regulations (9 C.F.R. § 78.8(a)(2)(ii)), in that the nine cattle were not 
accompanied by a permit or "S" brand permit, as required. 

3. On or about May 13, 1988 respondent Howard Romero moved 
interstate approximately nine (9) brucellosis exposed cattle from Cameron, 
Louisiana, to Port Neches, Texas, in violation of section 78.8(a)(2)(iii) of the 
regulations (9 C.F.R. § 78.8(a)(2)(iii)), in that the nine cattle were not "S" 
branded before leaving the premises from which they moved interstate. 

4. On or about June 10, 1988 respondent Howard Romero moved 
interstate one brucellosis exposed cow from Cameron, Louisiana, to Port 
Neches, Texas, in violation of section 78.8(a)(2)(ii) of the regulations (9 
C.F.R. § 78.8(a)(2)(ii)), in that the cow was not accompanied by a permit or 
"S" brand permit, as required. 

5. On or about June 10, 1988 respondent Howard Romero moved 
interstate one brucellosis exposed cattle from Cameron, Louisiana, to Port 
Neches, Texas, in violation of section 78.8(a)(2)(iii) of the regulations (9 
C.F.R. § 78.8(a)(2)(iii)), in that the cow was not "S" branded before leaving 
the premises from which they moved interstate. 


Conclusion 


By reason of the Findings of Fact set forth above, respondent Howard 
Romero has violated the Act and 9 C.F.R. §§ 78.8(a)(2)(ii) and 78.8(a)(2) 
(iii). Therefore, the following order is issued. 
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Order 


Respondent Howard Romero is assessed a civil penalty of two thousand 
dollars ($2,000), which shall be payable to "The Treasurer of the United 
States," by certified check or money order and which shall be forwarded to 
United States Department of Agriculture, Animal and Plant Health Inspection 
Service, Field Servicing Office, Accounting Section, Butler Square West, Sth 
Floor, 100 North Sixth Street, Minneapolis, Minnesota 55403, within thirty 
(30) days from the effective date of this order. Respondent Howard Romero 
shall indicate on the certified check or money order that payment is made in 
reference to A.Q. Docket No. 89-43. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, Howard Romero, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order as to Respondent Howard Romero became final 
October 26, 1990.-Editor]} 


In ree HOWARD ROMERO and KENNETH FORTENBERRY. 
A.Q. Docket No. 89-43. 
Decision and Order as to Kenneth Fortenberry filed September 21, 1990. 


Admission of material allegations of complaint - Interstate transport of cattle without permit. 


William G. Jenson, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (Act) (21 U.S.C. §§ 111 and 120) by a complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleges that the respondents 
Howard Romero and Kenneth Fortenberry violated sections 111 and 120 of 
the Act (21 U.S.C. §§ 111 and 120) and section 78.8 of the regulations 
promulgated thereunder (9 C.F.R. § 78.8). Copies of the complaint and the 
Rules of Practice governing proceedings under the Act were served by the 
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Hearing Clerk, by certified mail, upon Kenneth Fortenberry on August 14, 
1989. 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136), 
Kenneth Fortenberry was informed in the complaint and the letter of service 
that an answer should be filed with the Hearing Clerk within twenty (20) days 
after service of the complaint, and that failure to file an answer to, or plead 
specifically to, any allegations in the complaint would constitute an admission 
of such allegations pursuant to section 1.136(c) of the Rules of Practice (7 
C.F.R. § 1.136(c)). Mr. Fortenberry was also informed that the failure to file 
an answer would constitute a waiver of hearing, as provided in section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 

Mr. Fortenberry did not deny or plead specifically to the allegations 
contained in paragraphs III and V of the complaint. Mr. Fortenberry’s failure 
to deny or otherwise respond to paragraphs III and V of the complaint is 
deemed an admission of the allegations in paragraphs III and V of the 
complaint, pursuant to section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)). Furthermore, Mr. Fortenberry admitted the allegations in 
paragraphs IV and VI of the complaint. The admission by answer of all the 
material allegations of fact contained in the complaint constitutes a waiver of 


hearing under section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Since 
Mr. Fortenberry has admitted the material allegations of the fact in the 
complaint as they apply to him, they are adopted and set forth as the Findings 
of Fact. 


Findings of Fact 


1. Kenneth Fortenberry is an individual whose address is 2993 58th Street, 
Port Arthur, Texas 77640. 

2. On or about May 13, 1988 respondent Kenneth Fortenberry moved 
interstate approximately nine (9) brucellosis exposed cattle from Cameron, 
Louisiana, to Port Neches, Texas, in violation of section 78.8(a)(2)(ii) of the 
regulations (9 C.F.R. § 78.8(a)(2)(ii)), in that the nine cattle were not 
accompanied by a permit or "S" brand permit, as required. 

3. On or about May 13, 1988 respondent Kenneth Fortenberry moved 
interstate approximately nine (9) brucellosis exposed cattle from Cameron, 
Louisiana, to Port Neches, Texas, in violation of section 78.8(a)(2)(iii) of the 
regulations (9 C.F.R. § 78.8(a)(2)(iii)), in that the nine cattle were not "S" 
branded before leaving the premises from which they moved interstate. 
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4. On or about June 10, 1988 respondent Kenneth Fortenberry moved 
interstate one brucellosis exposed cow from Cameron, Louisiana, to Port 
Neches, Texas, in violation of section 78.8(a)(2)(ii) of the regulations (9 
C.F.R. § 78.8(a)(2)(ii)), in that the cow was not accompanied by a permit or 
"S" brand permit, as required. 

5. On or about June 10, 1988 respondent Kenneth Fortenberry moved 
interstate one brucellosis exposed cattle from Cameron, Louisiana, to Port 
Neches, Texas, in violation of section 78.8(a)(2)(iii) of the regulations (9 
C.F.R. § 78.8(a)(2)(iii)), in that the cow was not "S" branded before leaving 
the premises from which it was moved interstate. 


Conclusion 


By reason of the Findings of Fact set forth above, respondent Kenneth 
Fortenberry has violated the Act and 9 C.F.R. §§ 78.8(a)(2)(ii) and 78.8(a)(2) 
(iii). Therefore, the following order is issued. 


Order 


Respondent Kenneth Fortenberry is assessed a civil penalty of two 
thousand dollars ($2,000), which shall be payable to "The Treasurer of the 
United States," by certified check or money order and which shall be 
forwarded to United States Department of Agriculture, Animal and Plant 
Health Inspection Service, Field Servicing Office, Accounting Section, Butler 
Square West, 5th Floor, 100 North Sixth Street, Minneapolis, Minnesota 
55403, within 30 days (30) days from the effective date of this order. 
Respondent Kenneth Fortenberry shall indicate on the certified check or 
money order that payment is made is reference to A.Q. Docket No. 89-43. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, Kenneth Fortenberry, unless there is an appeal 
to the Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order as to Respondent Kenneth Fortenberry became 
final November 5, 1990.-Editor] 
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In re: KENDALL BRANSTETTER. 
A.Q. Docket No. 89-22. 
Decision and Order filed May 30, 1990. 


Failure to file answer - Interstate transport of cattle without certificate. 


Sheila H. Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act) for a violation of the 
regulations issued under the Act that govern the interstate movement of cattle 
because of brucellosis (9 C.F.R. §§ 78.9 et seq.), hereinafter referred to as the 
regulations. 

This proceeding was instituted by a complaint filed on February 9, 1989, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that: (1) on 
or about November 4, 1986, the respondent moved ten (10) cattle interstate 
from Topeka, Indiana, to Horse Cave, Kentucky, in violation of section 
78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii)), in that the ten (10) 
cattle were not accompanied interstate by a certificate, as required; (2) on or 
about November 11, 1986, the respondent moved 6 cattle interstate from 
Topeka, Indiana to Horse Cave, Kentucky, in violation of section 78.9(b)(3) 
(ii), of the regulations (9 C.F.R. § 78.9(b)(3)(ii)), in that the 6 cattle were not 
accompanied interstate by a certificate, as required; (3) on or about November 
18, 1986, the respondent moved 9 cattle interstate from Topeka, Indiana, to 
Horse Cave, Kentucky, in violation of section 78.9(b)(3)(ii) of the regulations 
(9 C.F.R. § 78.9(b)(3)(ii)), in that the 9 cattle were not accompanied interstate 
by a certificate, as required; (4) on or about March 17, 1987, the respondent 
moved 8 dairy cattle interstate from Topeka, Indiana, to Glasgow, Kentucky, 
in violation of section 78.10 (a) of the regulations (9 C.F.R. § 78.10 (a)), 
because the 8 cattle were not calfhood vaccinated for brucellosis prior to the 
interstate movement, as required; (5) on or about August 18, 1987, the 
respondent moved at least 28 cattle interstate from Topeka, Indiana to Horse 
Cave, Kentucky, in violation of section 78.9(b)(3)(ii) of the regulations (9 
C.F.R. § 78.9(b)(3)(ii)), in that the 28 cattle were not accompanied interstate 
by a certificate, as required; (6) on or about August 19, 1987, the respondent 
moved 3 dairy cattle interstate from Topeka, Indiana to Horse Cave, 
Kentucky, in violation of section 78.10 (a) of the regulations (9 C.F.R. § 78.10 
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(a)) because the 3 cattle were not calfhood vaccinated for brucellosis prior to 
the interstate movement, as required; (7) on or about February 9, 1988, the 
respondent moved at least 9 cattle interstate form Topeka, Indiana to Horse 
Cave, Kentucky, in violation of section 78.9 (b)(3)(ii) of the regulations (9 
C.F.R. § 78.9(b)(3)(ii)), in that the 9 cattle were not accompanied interstate 
by a certificate, as required; (8) on or about February 9, 1988, the respondent 
moved at least 13 dairy cattle interstate from Topeka, Indiana, to Horse Cave, 
Kentucky, in violation of section 78.10 (a) of the regulations (9 C.F.R. § 78.10 
(a)) because the 13 cattle were not calfhood vaccinated for brucellosis prior 
to the interstate movement, as required; (9) on or about March 25, 1988, the 
respondent moved at least 1 dairy cow interstate form Glasgow, Kentucky to 
Woodbury, Tennessee, in violation of section 78.10 (a) of the regulations (9 
C.F.R. § 78.10 (a)) because the 1 cow was not calfhood vaccinated for 
brucellosis prior to the interstate movement, as required. 

The complaint was served upon Respondent by certified mail on May 30, 
1989, in accordance with section 1.147 of the Rules of Practice (7 C.F.R. § 
1.147), The complaint was returned "unclaimed" and the post office provided 
a new address for the respondent. On November 11, 1989, the complaint was 
sent by certified mail to the address provided by the post office. The 
complaint was again returned "unclaimed". In accordance with the Rules of 
Practice, the compliant was mailed by regular mail on January 3, 1990. 
Respondent failed to file a response to the complaint within the time provided 
by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). In 
accordance with section 1.136(c) Rules of Practice (7 C.F.R. § 1.136(c)), such 
failure to deny or otherwise respond to an allegation in the complaint is 
deemed, for purposes of the proceeding, an admission of said allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
has waived his right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decison and Order, therefore, is 
issued pursuant to sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 
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Findings of Fact 


1. Respondent, Kendall Branstetter, is an individual whose mailing 
address is Route 2, Horse Cave, Kentucky 42749. 

2. On or about November 4, 1986, the respondent moved ten (10) cattle 
interstate from Topeka, Indiana, to Horse Cave, Kentucky, in violation of 
section 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii)), in that the 
ten (10) cattle were not accompanied interstate by a certificate, as required. 

3. On or about November 11, 1986, the respondent moved 6 cattle 
interstate from Topeka, Indiana to Horse Cave, Kentucky, in violation of 
section 78.9(b)(3)(ii), of the regulations (9 C.F.R. § 78.9(b)(3)(ii)), in that the 
6 cattle were not accompanied interstate by a certificate, as required. 

4. On or about November 18, 1986, the respondent moved 9 cattle 
interstate from Topeka, Indiana, to Horse Cave, Kentucky, in violation of 
section 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9 (b)(3)(ii)), in that the 
9 cattle were not accompanied interstate by a certificate, as required. 

5. On or about March 17, 1987, the respondent moved 8 dairy cattle 
interstate from Topeka, Indiana, to Glasgow, Kentucky, in violation of section 
78.10 (a) of the regulations (9 C.F.R. § 78.10 (a)), because the 8 cattle were 
not calfhood vaccinated for brucellosis prior to the interstate movement, as 
required. 

6. On or about August 18, 1987, the respondent moved at least 28 cattle 
interstate from Topeka, Indiana to Horse Cave, Kentucky, in violation of 
section 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii)), in that the 
28 cattle were not accompanied interstate by a certificate, as required. 

7. On or about August 19, 1987, the respondent moved 3 dairy cattle 
interstate from Topeka, Indiana to Horse Cave, Kentucky, in violation of 
section 78.10 (a) of the regulations (9 C.F.R. § 78.10 (a)) because the 3 cattle 
were not calfhood vaccinated for brucellosis prior to the interstate movement, 
as required. 

8. On or about February 9, 1988, the respondent moved at least 9 cattle 
interstate from Topeka, Indiana to Horse Cave, Kentucky, in violation of 
section 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii)), in that the 
9 cattle were not accompanied interstate by a certificate, as required. 

9. On or about February 9, 1988, the respondent moved at least 13 dairy 
cattle interstate from Topeka, Indiana, to Horse Cave, Kentucky, in violation 
of section 78.10 (a) of the regulations (9 C.F.R. § 78.10 (a)) because the 13 
cattle were not calfhood vaccinated for brucellosis prior to the interstate 
movement, as required. 





KENDALL BRANSTETTER 963 
49 Agric. Dec. 960 


10. On or about March 25, 1988, the respondent moved at least 1 dairy 
cow interstate from Glasgow, Kentucky to Woodbury, Tennessee, in violation 
of section 78.10 (a) of the regulations (9 C.F.R. § 78.10 (a)) because the 1 
cow was not calfhood vaccinated for brucellosis prior to the interstate 
movement, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, the 
respondent has violated the Act and 9 C.F.R. §§ 78.9(b)(3)(ii) and 78.10(a). 
Therefore, the following order is issued. 


Order 


Respondent, Kendall Branstetter, is hereby assessed a civil penalty of four 
thousand five hundred dollars ($4,500.00) which shall be payable to the 
"Treasurer of the United States" by a certified check or money order, and 
which shall be forwarded to: 


U.S. Department of Agriculture 
APHIS, Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the certified check or money order that payment is made in 
reference to A.Q. Docket No. 89-22. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final November 7, 1990.-Editor] 
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In re: SHIRLEY M. LEGRAND. 
A.Q. Docket No. 89-65. 
Decision and Order filed November 7, 1990. 


Admission of material allegations of complaint - Interstate transport of Equine Infectious 
Anemia positive horse without certificate. 


Gabrielle Siman, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended, (21 U.S.C. §§ 111 and 120) and the Act of May 29, 1884, as 
amended, (21 U.S.C. §§ 115, 117, 120), and regulations promulgated 
thereunder (9 C.F.R. §§ 75.4 et seq.) by a complaint, filed on June 19, 1989, 
by the Administrator of the Animal and Plant Health Inspection Service 
(APHIS) alleging that the respondent violated the Acts and regulations 
promulgated thereunder (9 C.F.R. §§ 75.4 et seq.). This complaint was duly 
served on the respondent by certified mail on August 9, 1989, along with a 
copy of the Rules of Practice which govern proceedings under the Acts. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny or otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the complaint and a waiver 
of hearing. 

Respondent filed an answer on September 14, 1989 in which she admitted 
material allegations of fact contained in the complaint and failed to respond 
specifically to other allegations contained in the complaint. Respondent’s 
answer filed within the time prescribed by section 1.136(a) of the Rules of 
Practice (7 C.F.R. § 1.136(a)) constitutes an admission of the allegations in 
the complaint and waiver of hearing pursuant to sections 1.136(b) and 1.139 
of the Rules of Practice (7 C.F.R. §§ 1.136(b) and 1.139). 

Because no basis for a hearing exists, the material allegations of fact in the 
complaint are adopted and set forth below as Findings of Fact. 
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Findings of Fact 


1. Shirley M. LeGrand, herein referred to as respondent, is an individual 
whose address is P.O. Box 655, Hallsville, Texas 75650. 

2. On or about July 4, 1987, the respondent moved a reactor, specifically 
a horse, which had been subjected to an official test and found positive for 
Equine Infectious Anemia, interstate from Mississippi to Texas. This interstate 
movement was in violation of the regulations, because the reactor was not 
officially identified, in accordance with 9 C.F.R. § 75.4(b) as required, see (9 
C.F.R. § 75.4(b)). 

3. On or about July 4, 1987, the respondent moved a reactor, specifically 
a horse, which had been subjected to an official test and found positive for 
Equine Infectious Anemia, interstate from Mississippi to Texas. This interstate 
movement was in violation of the regulations, because the reactor was not 
accompanied by a certificate and was not moved in accordance with 9 C.F.R. 
§ 75.4(b) as required, see (9 C.F.R. § 75.4(b)). 


Conclusions 


Respondent has admitted all the material allegations of the complaint. 
Since the respondent has filed a timely answer admitting the material 
allegations of the complaint and waiving her right to a hearing, the civil 
penalty of one thousand ($1000.00) dollars, as requested in the complaint, is 
reduced by one-half the original amount to five hundred ($500.00) dollars, in 
accordance with the Judicial Officer’s decisions in In re: Shulamis Kaplinsky, 
47 Agric. Dec. 613, (March 31, 1988) and Jn re: Richard Duran Lopez, 44 
Agric. Dec. 2201 (1985). By reason of the Findings of Fact set forth above, 
respondent has violated the Act and the regulations issued under the Act. 
Therefore, the following Order is issued. 


Order 


Respondent is assessed a civil penalty of five hundred ($500.00) dollars, 
which shall be made payable to the “Treasurer of the United States", by 
certified check or money order. The payment shall be forwarded, within 30 
days of service upon the respondent of this Consent Decision and Order [sic], 
to: 
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USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


The respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 89-65. This Order shall have the 
same force and effect as if entered after full hearing and shall be final and 
effective as to the respondent thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent shall appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final December 31, 1990.-Editor] 





LARRY HARRELL, et al. 
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HORSE PROTECTION ACT 


In re: LARRY HARRELL and ARTHUR GRIFFITH III. 
HPA Docket No. 90-2. 
Decision and Order as to Arthur Griffith III filed May 24, 1990. 


Failure to file an answer - Showing sore horse. 


Carol Priest, for Complainant. 
Richard M. Katz, Macon, GA, for Respondent. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. §§ 1821 et seq.), by a complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents willfully violated the 
Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent Arthur 
Griffith III by the Hearing Clerk by certified mail. Respondent was informed 
in the letter of service that an answer should be filed pursuant to the Rules 
of Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

Respondent Arthur Griffith III has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


(1) Respondent Arthur Griffith III is an individual whose mailing 
address is Route 1, Box 161 Estes Road, Rollingbroke, Georgia 31004. 

(2) The respondent Arthur Griffith III, at all times material herein, was 
the owner of the horse known as "Papa’s Rocky" which was entered as Entry 
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No. 178, Class No. 44, on June 4, 1988, at the Walton County Horse Show at 
Monroe, Georgia. 

(3) On June 4, 1988, respondent Arthur Griffith III, in violation of 
section 5(2)(D) of the Act (15 U.S.C. § 1824(2)(D)), allowed the entry for the 
purpose of showing or exhibiting the horse known as "Papa’s Rocky" as Entry 
No. 178, in Class No. 44, at the Walton County Horse Show at Monroe, 
Georgia, while the horse was sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(D) of the Act, 
15 U.S.C. § 1824(2)(D)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Arthur Griffith III is assessed a civil penalty of $2,000 
which shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Arthur Griffith III is disqualified for one year from 
showing, exhibiting, or entering any horse, directly or indirectly through any 
agent, employee, or otherwise, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

On May 16, 1990, respondent Arthur Griffith III, through counsel, 
submitted objections to the adoption of the proposed decision and order filed 
by Complainant. These have been duly considered, but do not furnish a basis 
for not issuing the Decision in this matter, as proposed by Complainant. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 

7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order as to Respondent Arthur Griffith III became 
final July 6, 1990.-Editor] 





DAVID JONES 
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In re: DAVID JONES. 
HPA Docket No. 90-11. 
Decision and Order filed June 12, 1990. 


Failure to timely file an answer - Showing sore horse. 


Rachele B. Hjelmaas, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. §§ 1821 et seq.), by a complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents willfully violated the 
Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent David 
Jones by the Hearing Clerk by certified mail. Respondent was informed in 
the letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

Respondent David Jones failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


(1) Respondent David Jones is an individual whose mailing address is 
Route 3, Box 1068, Jamestown, Tennessee 38556. 

(2) The respondent David Jones, at all times material herein, was the 
owner and trainer of the horse known as "Stroller’s Copy Boy" and entered 
this horse as Entry No. 375, Class No. 6B, on August 25, 1988, at the 
Tennessee Walking Horse National Celebration at Shelbyville, Tennessee. 

(3) OnAugust 25, 1988, respondent David Jones, in violation of section 
5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered for the purpose of 
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showing or exhibiting the horse known as "Stroller’s Copy Boy" as Entry No. 
375, Class No. 6B, at the Tennessee Walking Horse National Celebration at 
Shelbyville, Tennessee, while the horse was sore. 


Conclusions 
1. The Secretary has jurisdiction in this matter. 
2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(B) of the Act, 15 U.S.C. § 1824(2)(B)). 
3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent David Jones is assessed a civil penalty of $2,000 which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent David Jones is disqualified for one year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in sections 1.142 and 
1.145 of the Rules of Practice, 

7 CFR. §§ 1.142 and 1.145. 
Copies of this decision shall be served upon the parties. 
[This Decision and Order became final August 1, 1990.-Editor] 





DONALD D. RICHARDS, et al. 
49 Agric. Dec. 971 


In re: DONALD D. RICHARDS, STEVE BRANAM, and JACK LAY. 
HPA Docket No. 90-9. 
Decision and Order as to Donald D. Richards filed September 21, 1990. 


Failure to file an answer - Entry of a sore horse for purpose of showing or exhibiting the horse. 


Rachele B. Hjelmaas, for Complainant. 
John C. Knowles, Sparta, TN, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. §§ 1821 et seq.), by a complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents willfully violated the 
Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.0130-1.151, were served upon respondent Donald 
D. Richards by the Hearing Clerk by certified mail. Respondent was 
informed in the letter of service that an answer should be filed pursuant to the 
Rules of Practice and that failure to answer any allegation in the complaint 
would constitute an admission of that allegation. 

Respondent Donald D. Richards failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


(1) Respondent Donald D. Richards is an individual whose mailing 
address is Post Office Box 598, Sparta, Tennessee 38583. 

(2) The respondent Donald D. Richards, at all times material herein, 
was the trainer of the horse known as "Magical Mark" and entered this horse 
as Entry No. 123, Class No. 19B, on August 26, 1988, at the Tennessee 
Walking Horse National Celebration at Shelbyville, Tennessee. 

(3) On August 26, 1988, respondent Donald D. Richards, in violation 
of section 5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered for the 
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purpose of showing or exhibiting the horse known as "Magical Mark" as Entry 
No. 123, Class No. 19B, at the Tennessee Walking Horse National Celebration 
at Shelbyville, Tennessee, while the horse was sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(B) of the Act, 
15 U.S.C. § 1824(2)(B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Donald D. Richards is assessed a civil penalty of $2,000 
which shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Donald D. Richards is disqualified for one year from 
showing, exhibiting, or entering any horse, directly or indirectly through any 
agent, employee, or otherwise, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 

7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order as to Respondent Donald D. Richards became 
final November 1, 1990.-Editor] 





DONALD D. RICHARDS, et al. 
49 Agric. Dec. 973 


In re) DONALD D. RICHARDS, STEVE BRANAM, and JACK LAY. 
HPA Docket No. 90-9. 
Decision and Order as to Steve Branam filed September 21, 1990. 


Failure to file an answer - Entry of a sore horse for purpose of showing or exhibiting the horse. 


Rachele B. Hjelmaas, for Complainant. 
John C. Knowles, Sparta, TN, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. §§ 1821 et seq.), by a complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents willfully violated the 
Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent Steve 
Branam by the Hearing Clerk by certified mail. Respondent was informed in 
the letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

Respondent Steve Branam failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


(1) Respondent Steve Branam is an individual whose mailing address 
is Post Office Box 783, Sparta, Tennessee 38583. 

(2) The respondent Steve Branam, at all times material herein, was the 
trainer of the horse known as "Magical Mark" and entered this horse as Entry 
No. 123, Class No. 19B, on August 26, 1988, at the Tennessee Walking Horse 
National Celebration at Shelbyville, Tennessee. 

(3) On August 26, 1988, respondent Steve Branam, in violation of 
section 5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered for the purpose 
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of showing or exhibiting the horse known as "Magical Mark" as Entry No. 123, 
Class No. 19B, at the Tennessee Walking Horse National Celebration at 
Shelbyville, Tennessee, while the horse was sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(B) of the Act, 
15 U.S.C. § 1824(2)(B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Steve Branam is assessed a civil penalty of $2,000 which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Steve Branam is disqualified for one year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 

7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order as to Respondent Steve Branam became final 
November 1, 1990.-Editor] 





LARRY HARRELL, et al. 
49 Agric. Dec. 975 


In re) LARRY HARRELL and ARTHUR GRIFFITH III. 
HPA Docket No. 90-2. 
Decision and Order as to Larry Harrell filed September 19, 1990. 


Failure to file an answer - Entry of a sore horse for purpose of showing or exhibiting the horse. 


Carol C. Priest, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. §§ 1821 et seq.), by a complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents willfully violated the 
Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent Larry 
Harrell by the Hearing Clerk by certified mail. Respondent was informed in 
the letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

Respondent Larry Harrell has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


(1) Respondent Larry Harrell is an individual whose mailing address is 
130 Tucker Road, Macon, Georgia 31204. 

(2) The respondent Larry Harrell, at all times material herein, was the 
trainer of the horse known as "Papa’s Rocky" and entered this horse as Entry 
No. 178, Class No. 44, on June 4, 1988, at the Walton County Horse Show at 
Monroe, Georgia. 

(3) On June 4, 1988, respondent Larry Harrell, in violation of section 
5(2)(B) of the Act (15 U.S.C. § 1824(2)(B)), entered for the purpose of 
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showing or exhibiting the horse known as "Papa’s Rocky" as Entry No. 178, in 
Class No. 44, at the Walton County Horse Show at Monroe, Georgia, while 
the horse was sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(B) of the Act, 
15 U.S.C. § 1824(2)(B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Larry Harrell is assessed a civil penalty of $2,000 which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Larry Harrell is disqualified for one year from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 

7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order as to Respondent Larry Harrell became final 
November 7, 1990.-Editor] 





JERRY’S CATERERS 
49 Agric. Dec. 977 


PLANT QUARANTINE ACT 


In re: JERRY’S CATERERS. 
P.Q. Docket No. 89-73. 
Decision and Order filed May 29, 1990. 


Improper disposal of foreign garbage - Failure to file an answer. 


Andrew W. Baker, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Judge Paul Kane, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of Section 2 of the Act of February 2, 1903, as amended (21 
U.S.C. § 111), the Federal Plant Pest Act, as amended (7 C.F.R. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167) (Acts), and the regulations promulgated thereunder (7 C.F.R. §§ 
330.400 et seq. and 9 C.F.R. §§ 94.5 et seq.) (regulations), in accordance with 
the Rules of Practice in 7 C.F.R. §§ 1.130 et seg. and 38.01 et seg. and 9 
C.F.R. §§ 93.1 et seq. 

This proceeding was instituted by a complaint filed on June 30, 1989, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
December 22, 1988, the respondent unloaded foreign origin garbage in the 
United States in violation of 7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 
94.5(b)(1) in that the garbage was not removed in tight, leakproof receptacles 
to an approved facility for incineration, sterilization, or grinding into an 
approved sewage system, as required. 

On July 25, 1989, the complaint in this proceeding was served upon the 
respondent, by certified mail, in conformity with section 1.147 of the Rules of 
Practice (7 C.F.R. § 1.147). The respondent has failed to file an answer to the 
complaint. The respondent’s failure to file a timely answer constitutes an 
admission of the allegations contained in the Complaint and a waiver of 
hearing. (7 C.F.R. §§ 1.136(c) and 1.139). 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Jerry's Caterers, herein referred to as the respondent, is a business 
whose address is P.O. Box 59-2817 AMF, Miami, Florida 33159. 

2. On or about December 22, 1988, the respondent unloaded foreign 
origin garbage in the United States in violation of 7 C.F.R. § 330.400(b)(1) 
and 9 C.F.R. § 94.5(b)(1) in that the garbage was not removed in tight, 
leakproof receptacles to an approved facility for incineration, sterilization, or 
grinding into an approved sewage system, as required. 


Conclusions 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1). 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 


($500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This decision and order became final July 12, 1990.-Editor] 





PAN AMERICAN AIRLINES 
49 Agric. Dec. 979 


In re) PAN AMERICAN AIRLINES. 
P.Q. Docket No. 89-51. 
Decision and Order filed May 29, 1990. 


Imported cut flowers without inspection - Material allegations admitted. 


Cynthia Koch, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Plant Quarantine Act of August 20, 1912, as amended (Act), for a 
violation of the regulations issued under the Act that govern the importation 
into the United States of cut flowers (7 C.F.R. §§ 319.74 et seq.). 

This proceeding was instituted by a complaint filed on August 12, 1989, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
June 16, 1987, the respondent violated section 319.74-3(a) of the regulations 
(7 C.F.R. § 319.74-3(a)) by failing to have approximately eighty-five (85) 
cartons of cut flowers that were imported into the United States at Los 
Angeles, California, from Costa Rica, inspected, as required. 

Respondent filed an answer dated September 18, 1989. On January 9, 
1990, complainant filed a motion for adoption of proposed decision and order 
on the grounds that respondent’s answer did not deny the material allegations 
in the complaint. 

In its answer, respondent admitted that on June 16, 1987, the shipment of 
cut flowers in question arrived from Costa Rica via Los Angeles, that this 
shipment was delivered to the consignee, and that respondent failed to notice 
that the shipment had not cleared USDA inspection at the time the shipment 
was released to the consignee. Thus, respondent has in effect admitted that 
on or about June 16, 1987, it failed to have the cut flowers in question 
inspected as required by section 319.74-3(a) of the regulations. 

Respondent’s answer, moreover, fails to deny the material allegations of 
the complaint. Its assertion that it had failed to notice that the USDA hold 
was still in effect and that nothing like this has happened with Pan American 
Airlines in Los Angeles in the two and one half years since the date of the 
violation are not denials of material facts and also not considered mitigating 
circumstances in assessing a penalty. Shulamis Kaplinsky, 47 Agric. Dec. 613, 
632 (1988). Failure to deny an allegation in the complaint is deemed, for 
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purposes of this proceeding, an admission of said allegation (7 C.F.R. § 
1.136(c)). 

Since respondent has either admitted or is deemed to have admitted the 
material allegations in the complaint, respondent has waived its right to a 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
Complainant’s motion is therefore granted and this Decision and Order is 
issued pursuant to sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
has admitted or is deemed to have admitted, are adopted and set forth herein 
as the findings of fact. 


Findings of Fact 


1. Respondent, Pan American Airlines, is a business whose address is 
P.O. Box 92278, Los Angeles, California 90009. 

2. On or about June 16, 1987, respondent failed to have approximately 
eighty-five (85) cartons of cut flowers that were imported into the United 
States at Los Angeles, California, from Costa Rica, inspected, as required by 
section 319.74-3(a) of the regulations (7 C.F.R. § 319.74-3(a)). 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore, the 
following order is issued. 


Order 


Respondent, Pan American Airlines, is hereby assessed a civil penalty of 
five hundred dollars ($500.00) which shall be payable to the "Treasurer of the 
United States" by a certified check or money order, and shall be forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 





SCILLA LA FORTUNE 
49 Agric. Dec. 981 


within thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This decision and order became final July 12, 1990.-Editor] 


In re: SCILLA LA FORTUNE. 
P.Q. Docket No. 88-27. 
Decision and Order filed June 11, 1990. 


Importation of mangoes and plums without permit - Failure to file answer. 


Gabrielle Siman, for Complainant. 
Respondent, Pro se. 
Decision issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150 et seg.) by a complaint issued by the Administrator 
of the Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture. The complaint alleged that the respondent had 
violated section 319.56 of the regulations (7 C.F.R. § 319.56) issued under the 
Act. On August 23, 1988, the Hearing Clerk served respondent by certified 
mail with a copy of the complaint and with a copy of the rules of practice 
which govern proceedings under the Act. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny or otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the complaint and a waiver 
of hearing. Respondent has failed to respond in any manner to allegations in 
the complaint and has failed to request an oral hearing. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) constitutes an admission 
of the allegations in the complaint pursuant to section 1.136(c) of the rules of 
practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant to section 
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1.139 of the rules of practice (7 C.F.R. § 1.139). Because no basis for a 
hearing exists, the material allegations of fact in the complaint are adopted 
and set forth below as Findings of Fact. 


Findings of Fact 


1. Scilla La Fortune, respondent, is an individual whose mailing address 
is, 1363 Elwood, East Cleveland, Ohio 44112. 

2. On or about May 21, 1986, the respondent imported from Trinidad, 
thirty (30) fresh mangoes and one (1) bag of fresh plums in violation of 
section 319.56-2(e) of the regulations (7 CFR § 319.56-2(e)) because the 
mangoes and plums were not imported under permit, as required. 


Conclusions 


Respondent has failed to respond in the required manner to the allegations 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Act and the regulations issued under the Act. 
Therefore, the following Order is issued. 


Order 


Scilla La Fortune is hereby assessed a civil penalty of Five Hundred 
Dollars ($500.00), which shall be payable to the "Treasurer of the United 
States" by certified check or money order and which shall be forwarded within 
thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


The respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 88-27. This Order shall have the 
same force and effect as if entered after full hearing and shall be final and 
effective as to the respondent thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent shall appeal to the 
Judicial Officer pursuant to section 1.145 of the rules of practice applicable to 
this proceeding (7 C.F.R. § 1.145). 
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[This Decision and Order became final July 21, 1990.-Editor]} 


In re: GASPARE MANFRE 
P.Q Docket No. 89-50. 
Decision and Order filed May 25, 1990. 


Failure to file an answer - Import of vegetables without permit. 


Cynthia A. Koch, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended, (Act) (7 U.S.C. §§ 151-164a and 167) and regulations 
promulgated thereunder (7 C.F.R. §§ 319.56 et seq.) by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent had 
violated the Act and sections 319.56(c) and 319.56-2(e) of the Code of Federal 
Regulations (7 C.F.R. §§ 319.56(c), 319.56-2(e)). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act were served upon respondent on September 16, 1989, by 
certified mail in conformity with section 1.147(b)(3) of the Rules of Practice 
(7 C.F.R. § 1.147(b)(3)). 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136) 
applicable to this proceeding, respondent was informed in the complaint that 
respondent had twenty (20) days after service of the complaint to file an 
answer with the Hearing Clerk. Respondent was also informed that failure 
to file an answer to, or plead specifically to, any allegation in the complaint, 
would constitute an admission of such allegation. Additionally, respondent 
was informed that a failure to file an answer within the time allowed therefor 
would constitute an admission of the allegations in the complaint and a waiver 
of hearing. More than twenty (20) days have elapsed since respondent was 
served with the complaint. Respondent has not filed an answer. Accordingly, 
under the Rules of Practice applicable to this proceeding, a default decision 
should be granted in this case. This Decision and Order, therefore, is issued 
pursuant to sections 1.136 and 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. §§ 1.136 and 1.139). 
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Accordingly, the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as the findings of fact. 


Findings of Fact 


1. Gaspare Manfre, herein referred to as the respondent, is an individual 
whose address is 18-79 Greene Ave., Ridgewood, New York 11385. 

2. On or about September 14, 1986, the respondent imported into the 
United States at John F. Kennedy International Airport, Jamaica, New York, 
from Italy, approximately two pounds of garlic, approximately one pound of 
eggplants, approximately one pound of peppers, and approximately five 
lemons, in violation of section 319.56(c) of the regulations (7 C.F.R. § 
319.56(c)) because the garlic, eggplants, peppers, and lemons were not 
imported under permit, as required by section 319.56-2(e) of the regulations 
(7 C.F.R. § 319.56-2(e)). 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and regulations promulgated thereunder. Therefore, the 
following order is issued. 


Order 


Respondent is hereby assessed a civil penalty of three hundred and 
seventy-five dollars ($375.00) which shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. 
This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
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and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final July 22, 1990.-Editor] 


In re: DEMETRIO VASQUEZ. 
P.Q. Docket No. 330. 
Decision and Order filed May 18, 1990. 


Failure to file an answer - Improper importation of fruit. 


Joseph Pembroke, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruit into the 
United States (7 C.F.R. § 319.56-2), hereinafter referred to as the regulations, 
in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq- and 380.1 
et seq. 

This proceeding was instituted by a Complaint filed on May 8, 1987, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The Complaint alleged that on or about 
November 2, 1986, the respondent imported from Mexico into the United 
States two apples and four limes, in violation of sections 319.56-2 of the 
regulations (7 C.F.R. § 319.56-2), because the limes were not accompanied by 
a permit and apples are prohibited entry. Pursuant to section 1.136 of the 
Rules of Practice (7 C.F.R. § 1.136) applicable to this proceeding, respondent 
was informed in the complaint and the letter of service that an answer should 
be filed with the Hearing Clerk within twenty (20) days after service of the 
complaint, and that failure to file an answer either denying, admitting, or 
explaining the allegations in the complaint and requesting an oral hearing 
would constitute an admission of such allegations and waiver of such hearing. 
More than twenty (20) days have elapsed since respondent was served with the 
complaint in question. Respondent has failed to file an answer. This failure 
to file an answer is an admission of the allegations contained in the complaint 
and constitutes a waiver of hearing (7 C.F.R. § 1.139). 
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Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.139). 


Findings of Fact 


1, Demetrio Vaquez, herein referred to as the respondent, is an individual 
with a mailing address of 2404 Cameron Street, Long Beach, California 
90810. 

2. On or about November 2, 1986, the respondent imported from Mexico 
approximately two (2) apples and four (4) limes in violation of section 319.56- 
2 of the regulations (7 C.F.R. § 319.56-2) because the apples were prohibited 
entry and the limes were not imported under permit, as required. 


Conclusions 


By reason of facts contained in the Findings of Fact above, the respondent 
has violated section 319.56-2 of the regulations (7 C.F.R. § 319). Therefore, 
the following order is issued. 


Order 


The respondent, is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to U.S. 
Department of Agriculture, APHIS Field Servicing Office, Accounting Section, 
Butler Square West, 5th Floor, 100 North Sixth Street, Minneapolis, 
Minnesota 55403, within thirty (30) days from the effective date of this order. 
This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 26, 1990.-Editor] 
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In re: PAN AMERICAN WORLD AIRWAYS. 
P.Q. Docket No. 90-6. 
Decision and Order filed June 19, 1990. 


Failure to file answer - improperly unloaded regulated foreign origin garbage. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of certain garbage 
(7 C.F.R. § 330.400 and 9 C.F.R. § 94.5), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. and 9 C.F.R. §§ 93.1 et seq. 

This proceeding was instituted by an amended complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service. This 
amended complaint was served on the respondent by certified mail on April 
25, 1990. The amended complaint alleged that on or about March 12, 1989 
and on or about March 22, 1989, at John F. Kennedy International Airport, 
Jamaica, New York, respondent unloaded regulated foreign origin garbage at 
Gate 34, in violation of 7 C.F.R. § 330.400 (g) (1) and 9 C.F.R. § 94.5 (f) (1), 
because respondent failed to unload the garbage in tight, leak-proof covered 
receptacles, under the direction of an Animal and Plant Health Inspection 
Service inspector, to an approved facility for incineration, sterilization or 
grinding, as required. The amended complaint further alleged that on or 
about March 20, 1989, at John F. Kennedy International Airport, Jamaica, 
New York, respondent unloaded regulated foreign origin garbage at Gate 33, 
in violation of 7 C.F.R. § 330.400 (g) (1) and 9 C.F.R. § 94.5 (f) (1), because 
respondent failed to unload the garbage in tight, leak-proof covered 
receptacles, under the direction of an Animal and Plant Health Inspection 
Service inspector, to an approved facility for incineration, sterilization or 
grinding, as required. Finally, the amended complaint alleged that on or 
about June 5, 1989, August 22, 1989 and November 29, 1989, at John F. 
Kennedy International Airport, Jamaica, New York, respondent unloaded 
regulated foreign origin garbage, in violation of 7 C.F.R. § 330.400 (g) (1) and 
9 C.F.R. § 94.5 (f) (1), because respondent failed to unload the garbage in 
tight, leak-proof covered receptacles, under the direction of an Animal and 
Plant Health Inspection Service inspector, to an approved facility for 
incineration, sterilization or grinding, as required. 
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The respondent failed to file an answer to the amended complaint within 
the time prescribed by section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136 (c)). Under this section, the failure to file an answer within the 
prescribed time shall be deemed an admission of the allegations in the 
complaint. The failure to file an answer also constitutes a waiver of hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 

Accordingly, the material allegations in the Amended Complaint are 
adopted and set forth herein as the Findings of Fact, and this Decision and 
Order is issued pursuant to section 1.139 of the Rules of Practice (7 C.F.R. 
§ 1.139). 


Findings of Fact 


1. Pan American World Airways, hereinafter referred to as the 
respondent, is a company doing business in the State of New York, which has 
a mailing address of John F. Kennedy International Airport, Building 53, 
Jamaica, New York 11430. 

2. On or about March 12, 1989, at John F. Kennedy International Airport, 
Jamaica, New York, respondent unloaded regulated foreign origin garbage at 
Gate 34, in violation of 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(f)(1), 
because respondent failed to unload the garbage in tight, leak-proof covered 
receptacles, under the direction of an Animal and Plant Health Inspection 
Service inspector, to an approved facility for incineration, sterilization or 
grinding, as required. 

3. On or about March 20, 1989, at John F. Kennedy International Airport, 
Jamaica, New York, respondent unloaded regulated foreign origin garbage at 
Gate 33, in violation of 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(f)(1), 
because respondent failed to unload the garbage in tight, leak-proof covered 
receptacles, under the direction of an Animal and Plant Health Inspection 
Service inspector, to an approved facility for incineration, sterilization or 
grinding, as required. 

4. On or about March 22, 1989, at John F. Kennedy International Airport, 
Jamaica, New York, respondent unloaded regulated foreign origin garbage at 
Gate 34, in violation of 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(f)(1), 
because respondent failed to unload the garbage in tight, leak-proof covered 
receptacles, under the direction of an Animal and Plant Health Inspection 
Service inspector, to an approved facility for incineration, sterilization or 
grinding, as required. 
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5. On or about June 5, 1989, at John F. Kennedy International Airport, 
Jamaica, New York, respondent unloaded regulated foreign origin garbage, in 
violation of 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(f)(1), because 
respondent failed to unload the garbage in tight, leak-proof covered 
receptacles, under the direction of an Animal and Plant Health Inspection 
Service inspector, to an approved facility for incineration, sterilization or 
grinding, as required. 

6. On or about August 22, 1989, at John F. Kennedy International Airport, 
Jamaica, New York, respondent unloaded regulated foreign origin garbage, in 
violation of 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(f)(1), because 
respondent failed to unload the garbage in tight, leak-proof covered 
receptacles, under the direction of an Animal and Plant Health Inspection 
Service inspector, to an approved facility for incineration, sterilization or 
grinding, as required. 

7. On or about November 29, 1989, at John F. Kennedy International 
Airport, Jamaica, New York, respondent unloaded regulated foreign origin 
garbage, in violation of 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(f)(1), 
because respondent failed to unload the garbage in tight, leak-proof covered 
receptacles, under the direction of an Animal and Plant Health Inspection 
Service inspector, to an approved facility for incineration, sterilization or 
grinding, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 330.400(g)(1) and 94.5(f)(1) of the regulations 
(7 C.F.R. § 330.400(g)(1) and § 9 C.F.R. 94.5(f)(1)). 

Therefore, the following order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three thousand dollars 
($3,000.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
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100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to P.Q. Docket No. 90-6. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 3, 1990.-Editor] 


In re: PAN AMERICAN WORLD AIRWAYS. 
P.Q. Docket No. 90-8. 
Decision and Order filed July 5, 1990. 


Importation of macadamia plants without inspection - Failure to file answer. 


Sheila H. Novak, for Complainant. 
Evelyn F. Cohn, New York, New York, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of certain nursery 
stock, plants, roots, bulbs, seeds, and other plant products into the United 
States (7 C.F.R. §§ 319.37 et seq. and 352.1 et seq.), hereinafter referred to as 
the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 
et seq. and 380.1 et seq. and 9 C.F.R. §§ 93.1 et seq. 

This proceeding was instituted by a complaint filed on December 13, 1989, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about November 17, 1988, at Los Angeles International Airport, Los Angeles, 
California, respondent imported macadamia plants from Guatemala in 
violation of 7 C.F.R. § 319.37-14(a), because the plants were not offered for 
inspection at the port of entry, as required and that on or about August 20, 
1989, at Los Angeles International Airport, Los Angeles, California, 
respondent failed to safeguard five (5) boxes of cherimoya imported from El 
Salvador in violation of 7 C.F.R. § 352.10(b). More than twenty days have 





PAN AMERICAN WORLD AIRWAYS 991 
49 Agric. Dec. 990 


elapsed since respondent was served with the complaint. To date, respondent 
has not filed an answer to the complaint. In accordance with section 1.136(c) 
of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to deny or 
otherwise respond to an allegation in the complaint, is deemed, for purposes 
of this proceeding, an admission of said allegation. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1, Pan American World Airways, respondent, is a company doing business 
in the State of California, which has a mailing address of P.O. Box 92278, Los 
Angeles International Airport, Los Angeles, California 90009. 

2. On or about November 17, 1988, at Los Angeles International Airport, 
Los Angeles, California, respondent imported macadamia plants from 
Guatemala in violation of 7 C.F.R. § 319.37-14(a), because the plants were not 
offered for inspection at the port of entry, as required. 

3. On or about August 20, 1989, at Los Angeles International Airport, Los 
Angeles, California, respondent failed to safeguard five (5) boxes of cherimoya 
imported from El Salvador in violation of 7 C.F.R. § 352.10(b). 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.37-14(a) and 352.10(b) of the regulations 
(7 C.F.R. §§ 319.37-14(a) and 352.10(b)). Therefore, the following Order is 
issued. 


Order 


The respondent is hereby assessed a civil penalty of one thousand dollars 
($1,000.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 
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Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 90-8. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 14, 1990.-Editor] 


In re: HELENE PETIT-HOMME. 
P.Q. Docket No. 88-4. 
Decision and Order filed June 11, 1990. 


Importation of mangoes without permit - Failure to file answer. 


Jon Seward, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Plant Quarantine Act of August 
12, 1912, as amended (7 U.S.C. §§ 151-164a and 167) by a complaint issued 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
respondent violated section 319.56 of the regulations (7 C.F.R. § 319.56) 
issued under the Act. A copy of the complaint and the Rules of Practice 
governing proceedings under the Act were served by certified mail on 
respondent by the Hearing Clerk on March 23, 1988. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, or otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the complaint and waiver 
of hearing. The letter of service also advised respondent that failure to 
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request an oral hearing within the time for filing an answer would constitute 
a waiver of an oral hearing. Respondent has failed to respond in any manner 
to allegations in the complaint and has failed to request an oral hearing. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis 
for a hearing exists, the material allegations of fact in the complaint are 
adopted and set forth as the Findings of Fact. 


Findings of Fact 


1. Helene Petit-Homme, herein referred to as the respondent, is an 
individual whose address is 1599 Nostrand Avenue #1, Brooklyn, New York 
11226. 

2. On or about May 21, 1987, the respondent imported fifteen (15) 
mangoes into the United States at Jamaica, New York, from Haiti, in violation 
of sections 319.56(c) and 319.56-2(e) of the regulations (7 C.F.R. §§ 319.56(c) 
and 319.56-2(e)), because the mangoes were prohibited entry into the United 
States. 


Conclusion 


Respondent has failed to respond in the required manner to the allegations 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Act and the regulations issued under the Act. 
Therefore, the following Order is issued. 


Order 


Helen Petit-Homme is hereby assessed a civil penalty of seven hundred 
and fifty dollars ($750.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 
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USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. No. 88-4. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This decision and order became final August 15, 1990.-Editor] 


In re: AIRCRAFT SERVICE INTERNATIONAL, INC. 
P.Q. Docket No. 90-25. 
Decision and Order filed August 24, 1990. 


Failure to file an answer - Improper removal of regulated garbage. 


Kathleen Reiley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the disposal of regulated garbage 
entering the United States (7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 
94.5(f)(1)), hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 7 C.F.R. §§ 1.130 et seq. 

This proceeding was instituted by a complaint filed on June 1, 1990 by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
March 23, 1990 at Miami, Florida, respondent removed regulated garbage 
from Eastern Airlines Flight 010 in violation of 7 C.F.R. § 330.400(g)(1) and 
9 C.F.R. § 94.5(f)(1) because the regulated garbage was not removed in tight, 
leak-proof receptacles to an approved facility, as required. 

The respondent failed to file an answer to the complaint within the time 
prescribed by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). 
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Under this section, the failure to file an answer within the prescribed time 
shall be deemed an admission of the allegations in the complaint. The failure 
to file an answer also constitutes a waiver of hearing pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent Aircraft Service International, Inc., is a corporation 
operating a cleaning service with a business address of Miami International 
Airport, Miami, Florida 33148. 

2. On or about March 23, 1990, at Miami, Florida, the respondent moved 
regulated garbage from Eastern Airlines Flight 010 in violation of § 
330.400(g)(1) and § 94.5(f)(1) of the regulations (7 C.F.R. § 330.400(g)(1) and 
9 C.F.R. § 94.5(f)(1)), because the regulated garbage was not removed in 
tight, leak-proof receptacles to an approved facility, as required. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 330.400(g)(1) and 94.5(f)(1) of the regulations 
(7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(f)(1)). Therefore, the following 


Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred ($500.00) 
dollars. This penalty shall be payable to the "Treasurer of the United States" 
by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 
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within thirty (30) days from the effective date of this Order. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to P.Q. Docket No. 90-25. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final October 11, 1990.-Editor] 


In re: KHAN ENTERPRISES. 
P.Q. Docket No. 90-20. 
Decision and Order filed September 10, 1990. 


Failure to file an answer - Importation of prohibited entry. 


Jeffrey D. Kirmsee, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Regulations governing the importation of fruits and 
vegetables into the United States (7 C.F.R. §§ 319.56 et seq.), hereinafter 
referred to as the Regulations, in accordance with the Rules of Practice set 
forth in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted by a Complaint, filed on May 7, 1990, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The Complaint alleged that on or about 
October 17, 1989, at John F. Kennedy International Airport, Jamaica, New 
York, the Respondent imported from Trinidad a shipment of goods, which, 
upon inspection, revealed the concealed presence of approximately eighteen 
(18) cartons of golden apples (spondias spp.), in violation of Section 319.56 of 
the Regulations (7 C.F.R. § 319.56), because golden apples (spondias spp.) 
from Trinidad are prohibited entry into the United States. 

The Complaint was served upon the Respondent by certified mail on May 
10, 1990. Said Complaint was returned to the Department of Agriculture’s 
Hearing Clerk’s Office on June 12, 1990, marked "Unclaimed." Pursuant to 
Section 1.147(b) of the Rules of Practice applicable to this proceeding (7 
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C.F.R. § 1.147(b)), the Complaint was remailed to the Respondent by regular, 
first-class mail on June 12, 1990. The Respondent has failed to file a response 
to the Complaint within the time provided by section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)). In accordance with Section 1.136(c) of the 
Rules of Practice (7 C.F.R. § 1.136(c)), such failure to deny or otherwise 
respond to an allegation in the Complaint is deemed, for the purposes of this 
proceeding, an admission of said allegation. 

In view of the aforementioned facts, the Respondent is deemed to have 
admitted the material allegations in the Complaint and, therefore, has waived 
its right to a Hearing, pursuant to Section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). This Default Decision and Order, therefore, is issued, 
pursuant to Sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. §§ 
1.136 and 1.139). 

Accordingly, the material facts alleged in the Complaint, which Respondent 
is deemed to have admitted, are adopted and set forth herein as the Findings 
of Fact. 


Findings of Fact 


1. Khans Enterprises, hereinafter referred to as the Respondent, is a 
company whose business mailing address is 54 Casement Avenue, Central 
Islip, New York 11722. 

2. On or about October 17, 1989, at John F. Kennedy International 
Airport, Jamaica, New York, the Respondent imported from Trinidad a 
shipment of goods, which, upon inspection, revealed the concealed presence 
of approximately eighteen (18) cartons of golden apples (spondias spp.) in 
violation of section 319.56 of the Regulations (7 C.F.R. § 319.56), because 
golden apples (spondias spp.) from Trinidad are prohibited entry into the 
United States. 


Conclusion 
By reason of the facts in the Findings of Fact set forth above, the 


Respondent has violated the Act and Section 319.56 of the Regulations (7 
C.F.R. § 319.56). Therefore, the following Order is issued. 
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Order 


The Respondent, Khans Enterprises, is hereby assessed a civil penalty of 
three hundred seventy-five dollars ($375.00), which shall be made payable to 
the "Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office 

Accounting Section 

Butler Square West 

Fifth Floor 

100 North Sixth Street 

Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q Docket No. 90-20. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon the Respondent, unless there is an appeal to the Judicial 
Officer, pursuant to Section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final October 19, 1990.-Editor] 


In re: AIR NEW ZEALAND. 
P.Q. Docket No. 90-27. 
Decision and Order filed August 24, 1990. 


Admission of material allegations - Uninspected fruit released for shipment. 


Sheila H. Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
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vegetables into the United States (7 C.F.R. §§ 319.56 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seq. and 380.1 et seg. and 9 C.F.R. §§ 93.1 et seq. 

This proceeding was instituted by a complaint filed on June 26, 1990, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
March 29, 1990, the respondent released a partial shipment of fruit consisting 
of approximately 2 trays of tamarillos, 10 trays of blackberries, and 7 trays of 
pepinos in violation of section 319.56-6 of the regulations (7 C.F.R. § 319.56-6) 
because the fruit was released without United States Department of 
Agriculture inspection or authorization, as required. On July 18, 1990, the 
respondent filed an answer responding to and admitting the allegations 
contained in the Complaint. The admission of the allegations contained in the 
Complaint constitutes a waiver of hearing (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Air New Zealand is a company doing business in the State of California 
with a mailing address of 6011 Avion Drive, Los Angeles, California 90045. 

2. On or about March 29, 1990, the respondent released a partial 
shipment of fruit consisting of approximately 2 trays of tamarillos, 10 trays of 
blackberries, and 7 trays of pepinos in violation of section 319.56-6 of the 
regulations (7 C.F.R. § 319.56-6) in that the fruit was released without United 
States Department of Agriculture inspection or authorization, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.56-6 of the regulations (7 C.F.R. § 319.56- 
6). Therefore, the following Order is issued. 
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Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($ 500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 90-27. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless thee is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding ( 7 C.F.R. § 1.145). 


In re: MARIA INES MULET. 
P.Q. Docket No. 90-4. 
Decision and Order filed September 20, 1990. 


Failure to file an answer - Improper removal of garbage. 


Jaru Ruley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.), the Plant Quarantine Act of August 20, 
1912, as amended (7 U.S.C. §§ 151-164a and 167), and the Act of February 
2, 1903, as amended (Act) (21 U.S.C. §§ 111 et seq.) (Acts) and regulations 
promulgated thereunder (7 C.F.R. § 330.400 and 9 C.F.R. § 94.5) by an 
amended complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agriculture. The 
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amended complaint alleged that the respondent had violated the Acts and 7 
C.F.R. § 30.400 and 9 C.F.R. § 94.5. 

Copies of the amended complaint and the Rules of Practice governing 
proceedings under the Acts were served upon the respondent by registered 
mail on July 6, 1990, in conformity with section 1.147(b)(3) of the Rules of 
Practice (7 C.F.R. § 1.147(b)(3)). 

Respondent was informed in the amended complaint and in the letter of 
service accompanying the amended complaint that an answer should be filed 
with the Hearing Clerk within twenty (20) days after service of the amended 
complaint, that failure to deny, otherwise respond or plead specifically to any 
allegation in the amended complaint would constitute an admission of such 
allegation, and that failure to file an answer within the prescribed time would 
constitute an admission of the allegations in the amended complaint and a 
waiver of hearing. The letter of service also advised respondent that failure 
to request an oral hearing within the time for an answer would constitute a 
waiver of an oral hearing. 

As pointed out above, the amended complaint in this matter was served, 
by registered mail, upon the respondent on July 6, 1990. According to the 
Rules of Practice, the respondent’s answer was due in the Office of the 
Hearing Clerk on July 26, 1990, 20 days later. (7 C.F.R. § 1.136(a)). 
However, to date, the respondent has not filed an answer. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the amended complaint pursuant to section 
1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This 
Decision and Order, therefore, is issued pursuant to sections 1.136 and 1.139 
of the Rules of Practice (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the amended complaint, which 
are admitted by respondent’s failure to file an answer within the prescribed 
time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Maria Ines Mulet, herein referred to as the respondent, is an individual 
and former employee of LACSA Airlines with a mailing address of P.O. Box 
37023, Airport Station, San Juan, Puerto Rico 00937-0023. 

2. On or about January 6, 1988, respondent unloaded, at Luis Munoz 
Marin International Airport, San Juan, Puerto Rico, regulated garbage from 
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a LACSA Airline, which had arrived from San Jose, Costa Rica, in violation 
of sections 330.400 and 94.5 of the regulations (7 C.F.R. § 330.400 and 9 
C.F.R. § 94.5), in that the garbage was not removed from the aircraft in tight, 
leak-proof receptacles to an approved facility for incineration, sterilization, or 
grinding into an approved sewage system under the direction of an Animal 
and Plant Health Inspection Service inspector, as required. 


Conclusion 


Respondent has failed to respond within the required time period to the 
allegations in the amended complaint. By reason of the Findings of Fact set 
forth above, respondent has violated the Acts and the regulations issued under 
the Acts. Therefore, the following Order is issued. 


Order 


Respondent Maria Ines Mulet is hereby assessed a civil penalty of two 
hundred fifty dollars ($250.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
Sth Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 90-4. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final on November 26, 1990.-Editor] 
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In re: JULIAN MARQUEZ MORENO. 
P.Q. Docket No. 88-25. 
Decision and Order filed October 9, 1990. 


Failure to file an answer - Importation of prohibited articles - Importation without permit. 


Gabrielle Siman, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seg.) by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service (APHIS), 
United States Department of Agriculture. The complaint alleged that the 
respondent had violated sections 319.27 and 319.56 of the regulations ( 7 
C.F.R. §§ 319.27 and 319.56) issued under the Act. On August 23, 1988, the 
Hearing Clerk served respondent by certified mail with a copy of the 
complaint and with a copy of the Rules of Practice which govern proceedings 
under the Act. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days 
after service of the complaint, that failure to deny or otherwise respond or 
plead specifically to any allegations in the complaint would constitute an 
admission of such allegation, and that failure to file an answer within the 
prescribed time would constitute an admission of the allegations in the 
complaint and a waiver of hearing. Respondent has failed to respond in any 
manner to allegations in the complaint and has failed to request an oral 
hearing. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis 
for a hearing exists, the material allegations of fact in the complaint are 
adopted and set forth below as Findings of Fact. 
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Findings of Fact 


1. Julian Marquez Moreno, respondent, is an individual whose mailing 
address is, 9759 Patton, El Paso, Texas 79926. 

2. On or about May 17, 1987 the respondent imported from Mexico 
seventeen (17) limes in violation of section 319.27-3 of the regulations (7 
C.F.R. § 319.27-3) because the limes are designated as prohibited articles and 
as such, are not permitted to be imported. 

3. On or about May 17, 1987 the respondent imported from Mexico 
twelve (12) mangoes, five (5) avocados, and ten (10) oranges in violation of 
sections 319.56-2f and 319.56-20 of the regulations (7 C.F.R. § 319.56-2f and 


§ 319.56-20) because the mangoes, avocados and oranges were not imported 
under permit, as required. 


Conclusions 


Respondent has failed to respond in the required manner to the allegations 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Act and the regulations issued under the Act. 
Therefore, the following Order is issued. 


Order 


Julian Marquez Moreno is hereby assessed a civil penalty of Five Hundred 
Dollars ($500.00), which shall be payable to the "Treasurer of the United 
States" by certified check or money order and which shall be forwarded within 
thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
Sth Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


The respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 88-25. This Order shall have the 
same force and effect as if entered after full hearing and shall be final and 
effective as to the respondent thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent shall appeal to the 
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Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final on November 28, 1990.-Editor] 


In re: AMERIJET INTERNATIONAL, INC. 
P.Q. Docket No. 90-35. 
Decision and Order filed November 14, 1990. 


Failure to file an answer - Failure to provide advance notice to PPQ office of incoming 
international flight. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. § 
150gg), and section 10 of the Plant Quarantine Act, as amended (7 U.S.C. § 
163) (Act), for a violation of the Acts and the regulations promulgated 
thereunder (7 C.F.R. § 330.111). 

This proceeding was instituted by a complaint filed on August 22, 1990 by 

the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that: 
On or about March 22, 1990, at Miami International Airport, Miami, Florida, 
respondent violated 7 C.F.R. § 330.111 of the regulations (7 C.F.R. § 330.111), 
in that the Plant Protection and Quarantine Office (PPQ Office) serving the 
area in question was not provided at least twelve (12) hours advanced 
notification of the arrival of Amerijet International Flight JH714, tail # 
N5607, from Mexico, as required. 

More than twenty days have elapsed since respondent was served with the 
complaint. Respondent has failed to file an answer. In accordance with 
section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to 
deny or otherwise respond to the allegations in the complaint, is deemed, for 
purposes of this proceeding, an admission of said allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 
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Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Amerijet International, Inc., hereinafter referred to as respondent, is 
a company doing business in the State of Florida, which has a mailing address 
of 498 S.W. 34th Street, Fort Lauderdale, Florida 33315. 

2. On or about March 22, 1990, at Miami International Airport, Miami, 
Florida, respondent violated 7 C.F.R. § 330.111 of the regulations (7 C.F.R. 
§ 330.11 ); in that the Plant Protection and Quarantine Office (PPQ Office) 
serving the area in question was not provided at least twelve (12) hours 
advanced notification of the arrival of Amerijet International Flight JH714, tail 
# N5607, from Mexico, as required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and Part 330.100 of the regulations promulgated 
thereunder (7 C.F.R. Part 330.100). Therefore, the following order is issued. 


Order 


Respondent, Amerijet International, Inc., is hereby assessed a civil penalty 
of five hundred dollars ($500.00), which shall be payable to the "Treasurer of 
the United States" by a certified check or money order, and shall be 
forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 90-35. 
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This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final on December 28, 1990.-Editor] 





NONPROCUREMENT DEBARMENT AND SUSPENSION 


In re: ROBERT MORRIS. 
DNS Docket No. 90-02. 
Decision and Order filed September 12, 1990. 


Nonprocurement suspension and debarment - Showing of adequate evidence - Right to a 
hearing - Notice - Time periods for hearings and decisions - Burden of proof - Requirement of 
administrative record. 


Suspension imposed by FmHA was vacated. FmHA failed to provide "adequate evidence" that 
the cause for suspension, as alleged, existed and failed to provide a hearing. Adequate evidence 
requirement explained. A hearing must be held if respondent files an opposition and there exists 
a genuine dispute over material facts unless the suspension is based on an indictment, conviction 
or civil judgment. Notice must inform respondent of the basis for suspension and proposed 
debarment. Time periods for hearings and decisions by suspending and debarring agencies 
discussed. Burden of proof of debarring agencies is preponderance of the evidence. Agencies 
must make an administrative record demonstrating they have complied with the burden of proof 
requirement. 


LaVerne Ausman, Suspending Official. 
Timothy V. Flynn-O’Brien, Albuquerque, NM, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, in 
disposition of respondent’s appeal of his suspension by a USDA agency, under 
the Governmentwide system for nonprocurement debarment and suspension, 
as implemented by 7 C.F.R. §§ 3017.100-.515 (1990). On June 15, 1990, 
respondent filed this appeal of the April 23, 1990, decision by the suspending 
official, La Verne Ausman, Farmers Home Administration ("FmHA"), United 
States Department of Agriculture ("USDA"), which suspended respondent 
from participating in all FmHA programs pending FmHA’s resolution of a 
proposed three year debarment. The reason for the immediate suspension 
and the proposed debarment was respondent’s alleged "failure to complete the 
necessary warranty work on properties such as, but not limited to: Michael 
Murphy, Fernando Urrutia and Vidal Crespin." 

Respondent’s counsel sent a letter dated May 15, 1990, to the suspending 
official contesting respondent’s suspension and proposed debarment 
proceedings. Respondent requested an opportunity to present evidence in 
refutation of the charges alleged in the April 23rd notice. 
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On June 8, 1990, the suspending official sent a letter to respondent’s 
counsel acknowledging receipt of the May 15th letter. 

Respondent filed this appeal on June 15, 1990, and filed an amended 
appeal on June 17, 1990, when he received no further communication from 
the suspending official. 

On July 24, 1990, I entered a ruling respecting the procedural requirements 
which would be applicable to this appeal because general rules of practice 
governing nonprocurement debarment and suspension appeals have not as yet 
been issued by USDA. 

Pursuant to the ruling, FmHA filed a copy of the administrative record on 
August 1, 1990, and respondent filed a reply brief on August 22, 1990. 

FmHA stated in its April 23rd notice that respondent was suspended and 
that debarment was proposed pursuant to 7 C.F.R. § 3017.305(a)(4) (1990). 
However, FmHA did not demonstrate that section 3017.305(a)(4) is the 
proper ground for the suspension of respondent. Additionally, FmHA has 
failed to follow the procedures outlined in 7 C.F.R. §§ 3017.412-.413 (1990), 
which allow respondent an oral hearing to contest the suspension. Therefore, 
the suspension is being vacated. 


Decision 


1. Suspension of Respondent. 

FmHA notified respondent that debarment was proposed pursuant to 7 
C.F.R. § 3017.305(a)(4) of the regulations which provides that debarment may 
be imposed for conviction of or civil judgment for "[c]ommission of any other 
offense indicating a lack of business integrity or business honesty that seriously 
and directly affects the present responsibility of a person." The April 23rd 
letter to respondent did not specify which section was the basis for the 
suspension. 

In order to suspend respondent, FmHA must provide “adequate evidence" 
to indicate the commission of an offense listed in section 3017.305 of the 
regulations, or that respondent has violated the terms of a public agreement 
or transaction so serious as to affect the integrity of the program as well as 
indicate a lack of business integrity and honesty. 7 C.F.R. §§ 3017.305, .400 
(1990). The regulations explain the standard to determine whether an 
individual should be suspended: 


(b) Suspension is a serious action to be imposed only when: 





NONPROCUREMENT DEBARMENT AND SUSPENSION 


(1) There exists adequate evidence of one or more of the causes 
set out in § 3017.405, and 

(2) Immediate action is necessary to protect the public interest. 

(c) In assessing the adequacy of the evidence, the agency should 
consider how much information is available, how credible it is given the 
circumstances, whether or not important allegations are corroborated, 
and what inferences can reasonably be drawn as a result. This 
assessment should include an examination of basic documents such as 
grants, cooperative agreements, loan authorizations, and contracts. 


7 C.F.R. §§ 3017.400(b)-(c) (1990) (emphasis added). Thus, respondent may 
only be suspended pending debarment where there is "adequate evidence" that 
a cause for debarment may exist and "immediate action is necessary to protect 
the public interest." This standard is explained in Horne Bros., Inc. v. Laird, 
463 F.2d 1268, 1271 (D.C. Cir. 1972): 


The “adequate evidence" showing need not be the kind necessary for 
a successful criminal prosecution or a formal debarment. The matter 
may be likened to the probable cause necessary for an arrest, a search 
warrant, or a preliminary hearing. This is less than must be shown at 
the trial, but it must be more than uncorroborated suspicion or 
accusation. 


FmHA has not demonstrated that it assessed the adequacy of the evidence 
as required by section 3017.400(c) of the regulations, nor has it demonstrated 
why immediate action was necessary to protect the public interest. The April 
23, 1990, notice to respondent stated that the suspension was a result of a 
conviction of or civil judgment for the commission of an offense indicating a 
lack of business honesty and integrity, yet the administrative record of FmHA 
provides no evidence of a conviction or civil judgment for any of the reasons 
listed in section 3017.305(a) as a cause for debarment. Further, the record 


1/Horne Bros. is a case brought pursuant to the regulations governing procurement debarment 
and suspension. The regulations governing nonprocurement debarment and suspension were 
designed to be compatible with the procurement debarment and suspension regulations included 
in the Federal Acquisition Regulation. 51 Fed. Reg. 6372 (1986). Consequently, where the 
regulations impose identical standards, i.e., "adequate evidence," cases like Horne Bros., which 
interpret the procurement regulations may also be applied to the regulations governing 
nonprocurement debarment and suspension. 
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does not contain any evidence for suspecting the commission of such an 
offense. Therefore, FmHA has failed to prove that the cause for suspension 
and proposed debarment exists as alleged in the April 23, 1990, decision. 
While a cause for debarment may exist pursuant to section 3017.305(b) of the 
regulations, it was not alleged by FmHA in the notice to respondent. 
Respondent was entitled to proper notice of the cause for suspension. 

In addition to its failure to provide adequate evidence for the suspension, 
FmHA failed to provide for an oral hearing to allow respondent the 
opportunity to contest the suspension. 

The regulations state that the respondent may, within thirty days after 
receipt of the notice of suspension, "submit, in person, in writing, or through 
a representative, information and argument in opposition to the suspension." 
7 C.F.R. § 3017.412(a) (1990). Respondent contested the allegations by his 
May 15, 1990, letter. After the submission in opposition by respondent, if 
there exists a genuine dispute over material facts, the agency must hold an 
oral hearing allowing respondent to contest the suspension, unless the 
suspension is based on an indictment, conviction, or civil judgment, or the 
Department of Justice otherwise advises. 7 C.F.R. § 3017.412(b) (1990). 

As explained earlier, FmHA provided no evidence of an indictment, 
conviction, or civil judgment and the record clearly indicates that there is a 
genuine dispute over material facts. For example, unresolved issues include 
whether respondent completed warranty work on the homes listed in the 
notice, whether respondent was asked to make repairs that were not warranty 
items, and whether the repairs were requested within the one year warranty 
period. Thus, respondent should have been given an opportunity to appear 
with a representative to present evidence. 


2/The regulations define civil judgment, conviction, and indictment as follows: 

(d) Civil judgment. The disposition of a civil action by any court of competent 
jurisdiction, whether entered by verdict, decision, settlement, stipulation, or otherwise 
creating a civil liability for the wrongful acts complained of; or a final determination of 
liability under the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801-12). 

(e) Conviction. A judgment of conviction of a criminal offense by any court of 
competent jurisdiction, whether entered upon a verdict or a plea of nolo contendere. 


(h) Indictment. Indictment for a criminal offense. An information or other filing 
by competent authority charging a criminal offense shall be given the same effect as an 
indictment. 

7 C.F.R. §§ 3017.105(d)-(e), (h) (1990). 
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There is also no indication that the Department of Justice advised that a 
hearing should not be held. If the Department of Justice had so advised, the 
suspension should have been terminated immediately, as required by the 
regulations. 7 C.F.R. § 3017.413(a)(1) (1990). 

Respondent was entitled to a hearing to submit oral and written evidence 
and to confront the witnesses of FmHA. By denying respondent this right, he 
was denied his procedural right to due process: 


One who has been dealing with the government on an ongoing basis 
may not be blacklisted, whether by suspension or debarment, without 
being afforded procedural safeguards including notice of the charges, 
an opportunity to rebut those charges, and, under most circumstances, 
a hearing. ... 


Transco Sec., Inc. v. Freeman, 639 F.2d 318, 321 (6th Cir.), cert. denied, 454 
U.S. 820 (1981) (citations omitted). 

Since respondent was not afforded his right to a hearing, and the basis 
stated for debarment, conviction of, or a civil judgment for the commission of 
an offense indicating a lack of business honesty and integrity does not exist, 


the suspension is being vacated. 

If FmHA intends to proceed with debarment proceedings against 
respondent, the notice to respondent should be reissued with the correct cause 
of debarment listed in accordance with 7 C.F.R. § 3017.305 (1990). Notice 
should be issued in the form required by 7 C.F.R. § 3017.312 (1990), and the 
reason for the proposed debarment should be "in terms sufficient to put the 
respondent on notice of the conduct or transaction(s) upon which it is based." 
FmHA should consult with the Office of the General Counsel ("OGC") as to 
the proper basis for proposed debarment as required by the regulations. 

If the proposed debarment is to be supported by the facts currently in the 
administrative record, there will be a need for additional proceedings pursuant 
to 7 C.F.R. §§ 3017.313-.314 (1990), as there is no conviction or civil judgment 
against respondent and there exists a genuine dispute over material facts. 


2. Further proceedings as required by the regulations. 
The regulations do not provide a time period in which an oral hearing 


must be held by the agency when there exists a genuine dispute over material 
facts, nor a time period in which a decision must be issued following the 
hearing. See, 7 C.F.R. §§ 3017.313-.314, .412-.413 (1990). When further 
proceedings are required by the regulations, they should be held in a timely 
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manner considering the serious nature of suspension and debarment actions 
and the potential for abuse if agencies are not conscientious in their efforts 
to guarantee respondents’ rights of due process. 

Further proceedings for the proposed debarment in this case, and further 
proceedings for suspension and proposed debarment in future cases, should 
be conducted using the time periods outlined below. 

Suspension is a serious action, and a hearing shall be held promptly, 
normally within a time period not exceeding thirty days after the submission 
in opposition. The court in Home Bros., noted that while a suspension may 
be imposed for one month, without providing a respondent with a hearing, a 
suspension for a longer period cannot be had without a hearing. Home Bros., 
463 F.2d at 1270. The court explained that a respondent should not be 
allowed to "dangle in suspension for a period of one year or more" without an 
opportunity to rebut the charges alleged against him. Jd. at 1271. 

The court stated that this requirement does not mean that every 
respondent should be given a hearing within one month of the suspension, as 
there may be reasons, such as national security, why the Government should 
not be required to show its evidence. Jd. The nonprocurement regulations 
provide that if the Department of Justice advises that a hearing should not be 
held, the suspension is to be terminated immediately. This measure protects 
the Government from having to disclose any of its evidence. In lieu of such 
concerns, a suspending agency should provide an oral hearing to a respondent 
within thirty days from the submission in opposition. 

Once a hearing has been held, a "prompt written notice" of the decision is 
to be sent to respondent. 7 C.F.R. § 3017.413(c) (1990). As the regulations 
do not specify a time period, the decision is to be issued within forty-five days 
of the hearing, in the form required by section 3017.413(c). When there are 
no additional proceedings, the regulations require a decision within forty-five 
days after receipt of the submission in opposition. 7 C.F.R. § 3017.413(a) 
(1990). 

The hearing for proposed debarment needs to be held promptly as well. 
It is difficult to specify a time period, as the hearing may occur after a hearing 
assessing the suspension, or the hearing may occur directly after the 
submission in opposition, when there is no suspension. In either case, the 
agency must carefully assess the situation to determine the most efficient and 
fair way to proceed with the proceedings. 

The burden of proof is on the agency to prove by a preponderance of the 
evidence that a cause for debarment exists. 7 C.F.R. § 3017.314(c) (1990). 
The agency has a duty to make a record demonstrating that they have met this 
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burden. If the proposed debarment is based on a conviction or civil judgment, 
the standard has been met. The agency must obtain a "true test" (certified) 
copy of the dispositive document on file with a court which constitutes the 
conviction or civil judgment, and make it part of the administrative record. 
Otherwise, oral or written evidence in the form of testimony, affidavits, and 
documents is to be made part of the record by the debarring official, with an 
opportunity given to respondent at the hearing to refute the evidence. 

Following the hearing, respondent shall receive "prompt notice" of the 
debarring official’s decision, and the decision should be in the form required 
by the regulations. 7 C.F.R. § 3017.314(d) (1990). Notice shall be sent to 
respondent within forty-five days after the hearing. This is the same time 
period allowed for a decision when there is no need for additional 
proceedings. 7 C.F.R. § 3017.314(a) (1990). 

Upon an appeal by the respondent to the Office of Administrative Law 
Judges, the agency responsible for the debarment or the suspension shall 
provide a copy of the administrative record upon which the action was based 
and a copy of the suspending or debarring official’s decision. The agency may 
also provide a written statement providing an explanation of the administrative 
record. 


The respondent will then be entitled to file a reply brief. 

All filings for the Office of Administrative Law Judges shall be filed with 
the Office of the Hearing Clerk, United States Department of Agriculture, 
Washington, D.C. 20250. If an agency receives an appeal, as occurred in this 
case, the appeal is to be forwarded immediately to the Office of the Hearing 
Clerk. 


Order 


1. The suspension of Robert Morris is vacated as of this date. 

2. Respondent’s name shall be removed from the nonprocurement list. 

3. If FmHA intends to proceed with debarment, a new notice shall be 
sent to respondent, with a proper cause for debarment listed, after 
consultation with OGC. If respondent submits an opposition, the proceedings 
should occur in a timely manner. 

This order shall take effect immediately. This Decision and Order is final 
and not appealable within the Department. 7 C.F.R. § 3017.515(d) (1990). 

Copies of this Decision and Order shall be served upon the parties. 
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1238, 1240, 1242, 1243, 1247, 1249, 1251, 1253, 1254 
employment restrictions 
employment bar 
responsibly connected persons 
hearing 
failure to appear 
necessity when amount owed is de minimis 
license 


657, 675 
511, 653, 655, 659, 
661, 663, 665, 667, 669, 671, 673, 675, 
677, 679, 681, 683, 685, 1232, 1234, 1236, 
1238, 1240, 1242, 1247, 1249, 1251, 1253, 1254 
payment 
delayed payment terms, agreements 
failure to pay promptly 511, 513, 573, 576, 
587, 653, 655, 657, 659, 661, 663, 665, 
667, 669, 671, 673, 677, 679, 681, 683, 
685, 1153, 1156, 1161, 1232, 1234, 1236, 1238, 
1240, 1242, 1243, 1247, 1249, 1251, 1253, 1254 


purpose of 
reparation proceedings 


agency 
sales agent, obligations of. 
assignment for benefit of creditors, effect of 
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broker 
as buyer because of financial stake in 
transaction 
standing 
burden of proof 
existence of contract 
generally 
good delivery 
rejection 
terms of sale 
consignment 
burden of proof as to nature of transaction 
contract terms 
"price after sale," meaning of 
conversion 
damages 
computation of 
generally 
interest 
loss of profits 
default, meaning of 
evidence 
pleadings as evidence 
f.0.b. acceptance contract 
generally 596, 615, 620, 1221 
formation of contract 596 
good fate requcoment under U.CC. ..... 0. cccccccecees 638 
grade 
f.o.b. sale without reference to 
guaranteed to destination 
inspection 
evidence for breach of no-grade contract 
installment contract 
jurisdiction 
price 
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resales 
price protected 
rejection of goods 615, 631, 638, 645 
suitable shipping condition 615, 620, 626 
transportation 

generally 
trust notice 


burden on agent to file to protect its principal 
time limit for filing 
waiver of contract provision 
warranties 
responsibly connected persons 
sanctions 


flagrant and repeated violations 513, 531, 576, 653, 
655, 657, 659, 661, 663, 665, 667, 


669, 671, 673, 675, 677, 679, 681, 683, 685 
mitigating circumstances 


policy considerations 
revocation of license 
sanction policy 
suspension of license 
wilfulness 
substitution of produce 


PLANT QUARANTINE ACT 


advance notification of arrival, failure to provide 


default 


admission of material allegation 250, 256, 258, 979, 998 
failure to file answer 252, 254, 261, 263, 265, 
267, 269, 897, 977, 981, 983, 985, 987, 

990, 992, 994, 996, 998, 1000, 1003, 1005 
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garbage, removal, storage and disposal of 207, 250, 258, 263, 
269, 977, 987, 994, 1000 
importation of regulated articles 
inspection 256, 979, 990 
254, 265, 900, 909, 911, 981, 983, 992, 1003 
prohibited article 210, 252, 261, 267, 884, 911, 985, 996, 1003 
release without treatment prescribed by inspector 
inspection 
interstate movement of regulated articles 
from Hawaii 
regulations do not have to provide notice to public of 
consequences 897, 900, 902, 905, 909, 911 
sanctions 
civil penalty 207, 210, 215, 250, 252, 254, 258, 261, 
263, 265, 267, 269, 884, 897, 900, 902, 905, 
909, 911, 977, 979, 981, 983, 985, 987, 990, 
992, 994, 996, 998, 1000, 1003, 1005 
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